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BBenenue

OxpaHa ¥ 3ammTa rpaxaaHckux npasB. HopmasbHbIN rpaxkJaHCKU 000pOT
MPEIoJiaraeT He TOJBKO MPU3HAHUE 32 CYObEKTaMH OIPEACTICHHBIX TPaKTaHCKUX
npaB, HO M OOecreueHne MX HaJEeKHON MpaBOBOMl oxpaHbl. B cooTBeTcTBHM €O
CIIOKUBILIEHCS B HAayKe TpaJWLHAEH IIOHATHEM 'OXpaHa TIPaKJAHCKHX Ipas"
OXBATBIBAETCA BCA COBOKYIHOCTH MEp, OOECIEUYMBAIOMIMX HOPMAJbHBIM XO[
peanusanuy Inpas. B HeEro BKIIOYAKOTCA MEpPHl HE TOJIBKO IPABOBOrO, HO H
DKOHOMHYECKOTO, MOJIUTHYECKOTO, OPraHU3alMOHHOTO W HHOIO XapakTepa,
HaIlpaBJCHHbIE HA CO3/IlaHHE€ HEOOXOAUMBIX YCIOBHA [UJISI OCYLIECTBIEHUS
CYOBEKTUBHBIX IpaB. YTo KacaeTcsi COOCTBEHHO MPABOBBIX MEP OXPaHbl, TO K HUM
OTHOCATCA BCE MEpPbI, C IMOMOIIBID KOTOPBIX OOECHEYMBAETCA KAK pPa3BUTHE
IPAKIAHCKUX IPABOOTHOUICHUN B UX HOPMAJIbHOM, HEHAPYIIEHHOM COCTOSHMHH,
HalpuUMep, 3aKpelyieHue TpaKAaHCKOW IIPaBO-, JI€ECIIOCOOHOCTH CYOBEKTOB,
YCTaHOBJICHHE OO0S3aHHOCTEW M T. M., TAK U BOCCTAHOBJIEHUE HAPYIIECHHBIX WIIU
OCIIOPEHHBIX IIPaB U UHTEPECOB.

Hapsany ¢ TakuM MIHpOKMM TNOHMMAHHWEM OXpaHbl B HAaykKe W B
3aKOHOJATEIbCTBE MCIOJIB3YETCS U IIOHATHE OXPaHbl B y3KOM CMBICIE ClIOBa. B
OTOM CJIy4ae B HEro BKIIKOYAIOTCA JIMIIb T€ MPEIYCMOTPEHHBIE 3aKOHOM MEpHI,
KOTOPBIE HAIIPaBJICHBI HA BOCCTAHOBJIEHWE WJIM IPU3HAHUE TPAXKIAHCKUX IPaB U
3alUTY MHTEPECOB MpPHU MX HAPYIICHUH WK OcnapuBaHuil. B mensx mzOexaHus
TEPMHUHOJIOTHYECKON ITyTaHULIBI OXPaHy B Y3KOM 3HAYEHWHU ATOTO CIIOBA IPUHSTO

HUMCHOBATH BaL[[I/ITOfI IrpaXaaHCKHUX IIpaB.



1. Crioco0bI 321U THI TPAKAAHCKUX NPaB

[Tonsitue cnocoba 3amuthl. [lox cmocobGamu 3amUTBl CYOBEKTHUBHBIX
IPAKIAHCKHUX MPaB NOHUMAIOTCA 3aKPEIUIEHHBIE 3aKOHOM MaTepHAIbHO-IIPABOBBIE
MEpbl TMPUHYAMTEIIBHOIO XapakTepa, IOCPEACTBOM KOTOPBIX MPOU3BOAUTCS
BOCCTaHOBJICHHE (MpU3HAHUE) HAPYIIECHHBIX (OCTIApUBAEMBIX) MTPaB U BO3/CHCTBUE
Ha mnpaBoHapymmuTens. OOmmii mepedeHb 3Tux Mep nmaercsa cr. 12 'K, roe
TOBOPUTCS, YTO TpaKJAHCKUE TMpaBa 3alIUMIIAIOTCS MYTEM HUX NPU3HAHUS;
BOCCTAHOBJICHUSI IIOJIO)KCHMSI, CYILIECTBOBABIIEIO JIO0 HAapyUIEHUs IIpaBa, M
IIpECEUYEHNs JACUCTBHM, HAPYIIAIONIMX I@PaBO WM CO3JAIOLIIUX YIPO3y €ro
HapyILIEHUs; IPU3HAHUSA OCIIOPUMON CIHEJIKU HEIEHCTBUTEIBHON W NPUMEHEHUS
ITOCJIEACTBUAN ee HEJICHCTBUTEIBHOCTH, IIPUMEHEHUA MOCJIEICTBUN
HEJCUCTBUTEIBHOCTH HUYTOKHOM CHEJKH; NMPU3HAHMUS HENCHCTBUTEIIBHBIM aKTa
rOCyAapCTBEHHOI'O0 OpraHa WIM OpraHa MECTHOTO CaMOYIIPABIICHUS; CAMO3alUThI
npaBa; MPUCYKJICHHUS K MCIHOJHEHUIO OOA3aHHOCTH B HAType; BO3MEIICHHUS
yOBITKOB; B3bICKaHUSI HEYCTOMKHM; KOMIIEHCAILIMM MOPAJILHOTO Bpeza; MpeKpalleHus
WIM U3MEHEHUs MPABOOTHOLIEHUS; HEMPUMEHEHHS CY/IOM aKTa roCy/1apCTBEHHOTO
OpraHa WIM OpraHa MECTHOTO CaMOYIIPaBJICHUS, NPOTHBOPEYALIETO 3aKOHY;
UHBIMU CHIOCO0aMH, MPEAyCMOTPEHHBIMU 3aKOHOM. JlaHHBII IepeueHb elBa Ju
MOXHO MpU3HATh HAay4HO OOOCHOBAaHHBIM BBHJAY TOIO, YTO HEKOTOpBIE U3
yKa3aHHBIX B HEM CIIOCOOOB 3alllUThl B3aUMHO MEPEKPBIBAIOT APYT Apyra, a opma
3aluThl (camo3aluTa) MpU3HaHa OJHUM U3 ee cmocoboB. Tem He MeHee,
3aKpelieHHe B 3aKOHE JaXe B TaKOM HECOBEPIIEHHOM BHUJAE Haubojee
pacrnpoCTpaHEHHBIX CIIOCOOOB 3alUThl SBISETCS TIOJE3HOM Mepoil, Tak Kak
MOTEPIIEBIINE OPUEHTUPYIOTCS Ha BO3MOKHBIM MHCTPYMEHTAPUN CPEACTB 3allUThI
CBOMX HapyIIECHHBIX MPaB, YTO 00JIEr4aeT ux BHIOOD.

Br16op crocoba 3amutel. Kak mpaBuio, o0iagaTens HapyHIEHHOTO IMpaBa
MOKET BOCIIOJIb30BaThCS HE JIOOBIM, a BIOJHE KOHKPETHBIM CIOCOOOM 3alllUThI
CBOETO Mpasa.

3avacTylo crmoco0 3allMThl HAPYIIEHHOTO TpaBa MpsSMO OIpeesieH
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CHEIUaIbHBIM  3aKOHOM, PEIVIAMEHTHPYIOUIUM  KOHKPETHOE  TPa)JTaHCKOe
MpaBOOTHOIICHUE. Tak, Hampumep, COOCTBEHHUK, KOTOPHIA HE3aKOHHO JIUIIEH
BJIaJieHUs Belibio, B cooTBeTcTBUM co cT. 301 I'K, BmpaBe uctpeboBath ee u3
Yy>KOr0 HE3aKOHHOTO BJIAJICHUS, T. €. BOCCTAHOBUTH MOJIOKEHHE, CYIIECTBOBABIIIEE
JI0 HApyUIEHUs TIpaBa.

Yame, onaHako, oOiagaTenio CyOBEKTUBHOTO TMpaBa MPEAOCTaBIISAECTCS
BO3MOXXHOCTh OMNPEACICHHOTO BBIOOpa Crmocoba 3alluThl CBOETO HAPYIICHHOTO
npaBa. Hanpumep, B Jorosope nojipsiga, €Ciu NOAPSIIUK JOMYCTUI OTCTYILIICHUS
OT YCIIOBUM JOTOBOpa, YXYAIIUBIIME paOOTy, WIM AOMYCTHJI UHBIE HEJOCTATKU B
paboTe, 3aKka3yuK BIpaBe IO CBOEMY BBIOOpPY MOTpeOOBaTh OE3BO3ME3IHOTO
UCIIPABIICHUS] YKA3aHHBIX HEJAOCTATKOB B Pa3yMHBI CpPOK, WJIM YMEHBIICHUS
YCTAHOBJICHHOW 3a palOOTy I1I€HbI, WM BO3MEIICHUS CBOMX pacXoJOB Ha
YCTpPaHEHHUE HEJAOCTATKOB, KOTJa MPaBO 3aKa3uuKa YCTPAHITh UX MPELYCMOTPEHO
B foroBope nozapsna (ct. 723 I'K).

3akperyieHue B CHEIUaIbHBIX HOPMax TEX WJIM MHBIX CHOCOOOB 3allUTHI,
PaBHO KakK ¥ BBIOOP crioco0a 3aiuThl U3 YUciia npeaycMoTpeHHbix cr. 12 T'K B Tex
ClIy4asix, KOrJla B CIEIHaIbHBIX HOpMaX HET yKa3aHUM HAa KOHKPETHBIE CIIOCOOBI
3allUThI, B CBOIO OYEPEdb, OMPEACISIIOTCS CIEeUUKON 3aluIaeMoro mnpapa u
XapakTepoM HapyieHus. Hampumep, Takue crmocoObl 3aluThl, KaK BO3MEIIECHUE
yOBITKOB M B3BICKAHHE HEYCTOWKM, MPUMEHSIIOTCS 4allle BCETrO MPU HApYIICHUU
MMYILIECTBEHHbIX ITpaB. Hanpotus, npeceyeHne AEUCTBUN, HAPYLIAKOMIMUX IIPABO
WJIU CO3JAIOIIUX YTPO3y €ro HapyILICHHUs, SIBJISIETCS TUIIUYHBIM CITIOCOOOM 3alllUThI
JUYHBIX HEUMYIIECTBEHHBIX IMpaB. JlOCTaTOUYHO OYEBUIHO BIUSHHE Ha BBIOOD
KOHKPETHBIX CIIOCOOOB 3alllUTHl M XapakTepa MpaBOHApYIICHHs. Tak, eciu B
pe3yJibTaTe MpaBOHAPYIICHHUS CYOBEKTHBHOE MPABO MOJHOCTBIO YHUYTOXKAETCH,
BOCCTAHOBUTH TOJIOKEHHE, CYIIECTBOBABIIEE O HAPYUIECHUS MpaBa, IPAKTUUECKU
HEBO3MOJKHO, U TIOTOMY TOJJIEKAT MPUMEHEHUIO T€ CIOCOOBI 3alIUThI, KOTOPHIC
HaIpaBJICHbl Ha 3arjakKMBaHUE MPUUYUHEHHOTO Bpea, - B3bICKaHUE YOBITKOB U
HEYCTOWKH, BO3MEIIIEHNE Bpe/la B HATYype U T.I. Takum oOpa3om, XOTs o01anareb
HapyIIEHHOTO CYOBEKTMBHOIO IpaBa B OYEPUYECHHBIX 3aKOHOM paMKax
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CaMOCTOATENILHO BBHIOMPAET KOHKPETHBIM CIOCOO €ro 3ailuThl, caM 3TOT BHIOOD
OOBIYHO MPEAONPEALIIETCS OTMEUEHHBIMHU BhIIIE 00CTOSITEHCTBAMHU.

Mepbl 3amUTel M MEPBI OTBETCTBEHHOCTU. C(lielyeT y4YWUTHIBaTh, YTO
ykazaHHbie B ¢T. 12 'K ciocoOs! 3amuThl HEOHOPOAHBI IO CBOCH FOPUIUIECKOMN
IIPUPOJIC, YTO TAKXKE OKAa3bIBACT CYLIECTBEHHOE BIIMSIHUE HA BO3MOYKHOCTH HX
peanuzauuu. Haubonee pacnpocTpaHEHHBIM B JIUTEpaType SBISETCA UX
MOAPA3JAECICHUE Ha MEpPbl 3allUTBl W MEpPhl OTBETCTBEHHOCTH, KOTOPBIE
paznuyaroTcs MeXIy CcoOOW 10 OCHOBaHUSIM NPUMEHEHHS, COLUAIBLHOMY
HA3HAYEHUIO U BBIMOIHAEMBIM (PYHKIUSIM, MPUHITUIIAM Pean3allid U HEKOTOPhIM
IpyruM MoMeHTaM. HanOoublyto MpakTUYeCKy0 3HAYUMOCTb IIPH 3TOM UMEET TO
00CTOATENBCTBO, YTO, IO 00IIEMY NPABUITY, MEPBI OTBETCTBEHHOCTH, B OTJINYUE OT
Mep 3allMThl, MPUMEHSIOTCS JIUIIb K BUHOBHOMY HAapYyIIUTEIIO CYOBEKTUBHOIO
mpaBa M BBIPAKAIOTCS B JOMOJHUTEIBHBIX OOpPEMEHEHHUSX B BHUJE JIMIICHUSA
[PABOHAPYIUUTENS  ONPENCIICHHbIX IIpaB WM BO3JOXKEHHUS  HAa  HEro
JOTIOJHUTENBHBIX 00s13aHHOCTEN. Cpeau crnocoOOB 3alllMThl MPAKIAHCKHUX IPaB,
npenycMoTpeHHbIX cT. 12 'K, MepaMu OTBETCTBEHHOCTH MOTYT OBITh MPU3HAHBI
JIMIIb BO3MEIIEHUE YOBITKOB, B3bICKAHNE HEYCTOMKHU U KOMIIEHCALIUSI MOPAJIBHOIO
BpE/1a; BCE OCTAJIBHBIE SIBISIOTCS MEPAMHU 3AIUTHI.

Konkpetnbie crocoObl 3amutbl. O0paTuMcs K OoJiee eTalbHOMY aHAIIU3Y
3akpemieHHbIX cT. 12 'K koHKpeTHBIX crnoco0oB 3ammurthl. llepBbIM M3 HUX
HA3BaHO MpU3HAHHE CYOBEKTUBHOrO npaBa. HeoOXxoaumocTs B IaHHOM crioco0e
3aIMThl BOBHUKAET TOT'/1a, KOTJa HaJu4Ke Yy JINIA ONPEeIEHHOT0 CyObEKTUBHOTO
npaBa MOJBEPraeTcsi COMHEHUIO, CYyOBEKTUBHOE MIPABO OCHApHUBAETCS, OTPUILIACTCS
WIM HMEETCSl peajbHas yrpo3a TaKuWX JAECUCTBHM. 3a4acTyr0 HEOIPENEIEHHOCTh
CyOBEKTUBHOTO IpaBa MPUBOJUT K HEBO3ZMOXXHOCTH CTO MCIOJIb30BaHUS WUIIH, IO
KpaliHel Mepe, 3aTpyJHSET TaKoe HCTob3oBaHue. Hampumep, ecnu coOCTBEHHHUK
JKWJIOrO JIOMa HE MMEET HAa HEro NpPaBOYyCTAHABIMBAOIIMX JIOKYMEHTOB, OH HE
MO>KET 3TOT JAOM MPOJATh, OAAPUTH, OOMEHATH U T.1. [Ipr3HaHue npaBa Kak pa3 u
ABJISIETCA CPEICTBOM YCTPAHEHHUS HEOIPENEICHHOCTH BO B3aMMOOTHOLIEHUAX
CyOBEKTOB, CO3/laHMs HEOOXOAUMBIX VYCIOBMM JJii CTO peaju3alud MU
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IIPENOTBPALICHUS. CO CTOPOHBI TPETBUX JIMI[ ACUCTBUM, INPENATCTBYIOIIUX €r0
HOPMAaJIbHOMY OCYILIECTBIICHUIO.

IIpu3HanuMe mpaBa Kak CpeAcTBa €ro 3allUThl 110 CAMOW CBOEH IPUPOIC
MOKET OBITh PEaJTU30BAHO JIMIIb B IOPUCAUKIIMOHHOM (Cy/1€0HOM) MOPSIIKE, HO HE
IyTEM COBEPLICHUS HCTLUOM KaKUX-TUOO CaMOCTOSITENIbHBIX OJHOCTOPOHHHMX
JIEHCTBUM.

TpeboBanue uCTHAa O MPU3HAHUM TpaBa OOpPAIEHO HE K OTBETUHKY, a K
CyZy, KOTOPBIM NOJKEH OPUIMAIBHO MOATBEPAUTh HAIWYUE WM OTCYTCTBHUE Y
MCTIA CIIOPHOTO IpaBa.

B GonpmmHCTBE ciiydaeB TpeOOBaHUE O MPU3HAHUHM CyOBEKTHMBHOTO IMpaBa
SBJIIETCS. HEOOXOUMOM MPEANOCHUIKON NPUMEHEHHUS UHBIX MIPETyCMOTPEHHBIX CT.
12 TK cnocoboB 3amutel. Hampumep, 4TOOBI BOCCTAHOBHUTH IOJIOXKEHUE,
CYILLECTBOBABILIEE 1O HApYILIEHUs, WIM NPUHYJINUTH JODKHUKA K BBIIOJHEHHUIO
O0s3aHHOCTM B HaType, MHCTell JOJDKEH JoKa3aTh, 4YTO OH o0iajgaer
COOTBETCTBYIOIIUM MPABOM, 3ALIUTBI KOTOPOro OH 1oOuBaeTcs. OJHAKO HEPEOKO
TpeOOBaHME O MpPU3HAHUU T[paBa HMMEET CAMOCTOSITEIbHOE 3HAYCHUE U HE
NOTJIOIIAeTCA APYTMMH crioco0aMu 3amuThl. Tak, NMpU3HAHHWE TpaBa SIBISETCS
pacnpoCTpaHEHHBIM  CIIOCOOOM  3alllUThl  TpaBa  COOCTBEHHOCTH, APYIHX
aOCOMIOTHBIX (IIPaBO XO3SIMCTBEHHOTO BEAEHHUS, NPaBO aBTOPCTBA M T.JA.) H
OTHOCHUTEJIBHBIX IPAB.

BoccraHoBineHuE MONOKEHUS, CYIIECTBOBABLIETO 10 HAPYLIEHUS IIPaBa, Kak
CaMOCTOATENbHBI CMOCO0 3allMThl MPUMEHSAETCS B TeX Ciyyasx, Korja
HapYLIEHHOE PEryJsTUBHOE CyOBEKTHUBHOE MPABO B PE3yJbTaTe MPABOHAPYIICHHUS
HE TMpeKpallaeT CBOEro CYLIECTBOBAHMSI U MOXET OBITh PEaibHO BOCCTAHOBJICHO
NyTeM YCTpaHEHUs MOCJIEICTBUM MpaBoHapyueHus. JlaHHBIA CcrMoco0 3allUThI
OXBaThIBa€T COOOM IIMPOKUN KPYr KOHKPETHBIX JCUCTBHI, HalpuMep, BO3BpAT
COOCTBEHHHKY €r0 MMYIIECTBA M3 YY»KOT0 He3akoHHOTO BianeHus (ct. 301 I'K),
BBICEJICHHE JIMI[a, CAMOYNPABHO 3aHsBIIEro *)ujioe nomemenue (ct. 99 XKK) u ap.
BoccraHoBieHHE MONOKEHHUS, CYIIECTBOBABIIETO 10 HAPYLICHHS MPaBa, MOKET
IIPOUCXOJNUTHh IIOCPEIACTBOM IPUMEHEHUs KaK IOPUCAUKLIHMOHHOIO, TaK W
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HEIOPUCIUKIIM-OHHOTO MOPSAKOB 3aILMTHI.

PacnipocTpaneHHBIM CTIOCOOOM 3alUTBI CyOBEKTHBHBIX TIPAB SIBIISICTCS
MPECEYCHUE JCWCTBUM, HAPYIIAKOIMUX MPaBO WA CO3JAIOIIUX YIPO3y €ro
HapymieHusi. Kak W npusHaHue mpaBa, MaHHBIM CHOCOO 3alIUTHl  MOXKET
NPUMEHATHCS B COYETAHMH C JAPYTHMH CIIOCOOaMH  3allWThl, HAIpPUMED,
B3bICKAaHHEM YOBITKOB WMJIM HEYCTOMKH, UM UMETh CAMOCTOSITeNIbHOE 3HaUeHue. B
MOCJICTHEM ClTydae HMHTepec obiamaTensi CyOBEKTHMBHOTO TpaBa BHIPAKACTCS B
TOM, 4YTOOBI MIPEKPATUTH (IIpeceyb) HapyIIEeHUEe ero mpasa Ha Oyayinee BpeMs Wid
YCTPaHUTh YIPO3y €ro HapyueHusd. Tak, HampuMmep, aBTOp MNPOU3BEACHUS,
KOTOPO€ HE3aKOHHO UCIOJIb3yeTCsl (TOTOBUTCS K BBIMYCKY B CBET 0€3 €ro BelIoMa,
HUCKaKaeTcs, IOABEpPracTcs Iepefeiake W T.I.) TPETbUMH JIMIIAMH, MOXET
noTpeOOBaTh MPEKPATUTh ATU JACHCTBUS, HE BBIJIBUTAs] HUKAKUX WHBIX, HAITPUMED,
MMYIIECTBEHHBIX MTPETEH3UM.

Hepenko HazHaueHHWe MaHHOTO CIOCOOa 3alUTHl COCTOUT B YCTPAaHCHUU
MPENATCTBUN JJIsl OCYILECTBJICHUS IMpaBa, CO37aBaeMbIX HapymuTenaeM. OObIYHO
ATO UMEET MECTO IpH JJIAMIEMCs IpaBOHAPYIICHUH, KOTOPOE caMo IM0 cebe He
JUIIAET JIMIO0 CYObEKTUBHOTO IIpaBa, HO MeEIIAET €My HOPMalbHO UM
MoJIb30BaThCsA. Tak, COOCTBEHHMK HMMYIlleCTBA B coOTBeTCTBHM co cT. 304 I'K
MOXET MOTpeOOBaTh YCTPAHCHHS BCAKHUX HAPYIIEHWH €ro mpaBa, XOTsS Obl ITH
HapyIICHUS U HEe ObUIA COCTMHEHBI C JTUIIICHUEM BJIAJICHUS.

IIpu3Hanue OCHOPUMON CHEJIKM HENCHUCTBUTEIBHOM W  INPUMEHECHHUE
MMOCJIECTBUN ee HEJICHCTBUTEIBLHOCTH, NIPUMEHEHHUE IIOCJIEACTBUN
HEJICWCTBUTEILHOCTH HUYTOXKHOW CHEJIKU MPEJCTaBIISIIOT COOOM YacTHBIC Cilydau
peaau3aluyd  TaKoro CIoco0a 3alMThl, KaK BOCCTAHOBIICHHE IIOJIOXKEHUS,
CYIIECTBOBABIIIETO JI0 HAPYIICHUS MPaBa, TAaK KaKk COBNAJAIOT C HUM IO MPABOBOM
cymHocTH. Hawnbosee oOuYeBHIHBIM D3TO SIBISICTCS TPU TPUBEACHUH CTOPOH,
COBEPIIMBIINX HEICUCTBUTEIBHYIO CIEIIKY, B IIEPBOHAYAIIBHOE MOJIOXKEeHUEe. Ho u
TOTJIa, KOTAa B COOTBETCTBUHU C 3aKOHOM K OJHOM M3 CTOPOH HEIAEHUCTBUTEIBHOMU
CIACIKHA TPHUMEHSIOTCS KOH(HUCKAIIMOHHBIE MEphbl B BHJC B3BICKAHHUS BCETO
MOJIYYCHHOT'0 WJIM IPUYMTAIOLIETOCS MO CHEJIKE B JOXOJ TOCyIapcTBa, IpaBa U
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3aKOHHBIE MHTEPECHI APYrOl CTOPOHBI 3aLIUIIAIOTCS IMyTEM BOCCTAHOBIICHMS [IJIS
HEE MOJIOKEHUS, CYLIECTBOBABILIETO A0 HAPYIICHUS MPABA.

3ammTa 1npaB U OXPaHIAEMBbIX 3AKOHOM MHTEPECOB Ipa)KJaH W IOPUIHYECKUX
JWIl MOXET OCYIIECTBIATbCA IIYT€M NPU3HAHUS HEACHCTBUTEIBHBIM aKTa
roCyJIapCTBEHHOTO OpraHa Wju OpraHa MECTHOTO CaMOyIpaBieHUs. ITO 03HAYAET,
YTO IpaXkJIaHUH WIH IOPUAUYECKOE JHUIO0, FPaXKJAHCKUE MpaBa WM OXpaHsSEMbIC
3aKOHOM HHTEPECHI KOTOPBIX HAPYIIEHBI U3IAHUEM HE COOTBETCTBYIOIIETO 3aKOHY
WIM WHBIM T[PaBOBBIM aKTaM aJMUHUCTPATHBHOIO aKTa, a B Cilyd4asx,
MPEyCMOTPEHHBIX 3aKOHOM, - W HOPMAaTMBHOTO aKTa, MMEIOT MpaBO Ha HX
o0XxanoBaHUe B CyJ. YCTaHOBUB, UTO COOTBETCTBYIOIIMI aKT SIBISETCSA, C OJHOMN
CTOPOHBI, MPOTUBOIPABHBIM BBUAY €ro PACXOKICHUS C 3aKOHOM WJIU HHBIMU
MIPaBOBBIMH aKTaMU, HATPUMED, MPUHSAT HE YIIOJTHOMOYEHHBIM Ha TO OPTraHOM, H, C
JIPYTOl CTOPOHBI, HApYyIIA€T CYObEKTUBHBIC T'PAXKIAHCKHUE MpPaBa U OXPaHSIEMbIC
3aKOHOM HWHTEpPEChl TPAXKJIaHMHA WIM OPUAUYECKOrO JIHIA, CYJ MNPUHUMAET
pELICHUE O TMPU3HAHUU €T0 HEACHCTBUTEIIBHBIM IOJHOCTBIO WA YACTUYHO.
Kaxkoii-mu60 JOMOJHUTEIBHOM OTMEHBI aKTa CO CTOPOHBI M3JIaBIIETO €ro OpraHa
MIpU ATOM He TpeOyeTcs.

[To cMmblcny 3akoHA TpakJIaHE W IOPUIWYECKHE JUIA MOTYT J00MBaThCS
MpU3HAHUS HEACHCTBUTENBHBIMU HE TOJIBKO HE3aKOHHBIX aKTOB T'OCYJapPCTBEHHBIX
OPraHoB M OPraHOB MECTHOI'O CaMOYNPAaBJICHUS, HO W aKTOB, U3JAaHHBIX OpraHamMu
YIPaBJIEHUS FOPUIUYECKUX JIULI, €CIIM 3TU aKThl HE COOTBETCTBYIOT 3aKOHY U HHBIM
HOPMATUBHBIM aKTaM U HAPYLIAIOT MpaBa U OXPaHIEMbIE 3aKOHOM MHTEPECHI ITUX
rpaxiaaH U IOPUANYECKUX JIUI. B 4acTHOCTH, MOIJIEKAT PACCMOTPEHUIO CyAaMU
CIIOpHI 10 HWCKaM O TMPU3HAHUM HEJCHCTBUTEIHLHBIMU pPEIICHUN CcOoOpaHus
aKIIMOHEPOB, TMPABJICHUS M HWHBIX OPraHoOB AaKIIMOHEPHOrO  OOIIECTBa,
HapylIaloIMX IpaBa aKIMOHEPOB, MIPEAYCMOTPEHHbBIE 3aKOHOAATEIHCTBOM.

[To o6memy npaBuiTy, HE3aKOHHBIE aKThl MPU3HAIOTCS HENCHUCTBUTEIHLHBIMHU
C MOMEHTAa WX W3[IaHUsA, €CJIU TOJbKO OHM HE€ CTaJlud TaKOBBIMM C MOMEHTA
MPUHSATUS HOBOTO 3aKOHA WJIM MHOTO MPABOBOTO akTa. TpeboBaHWE O MPU3HAHHUH
HE3aKOHHOI'O aKTa HEACHCTBUTEIBHBIM MOXKET COYETAThCS C APYTMMH MeEpamu
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3alllMThI, HAmpuMep, TpeOOBaHMEM O BO3MEIIEHUU YOBITKOB, JUOO HOCUTH
CaMOCTOSITENIbHBIN XapaKTep, €CM MHTEepeC CyObeKTa IpaBa CBOAMUTCA JIHUIIL K
caMOM KOHCTaTallul HEJICHCTBUTEIBHOCTU aKTa, MPEMSATCTBYIOIIETO, HAIpUMED,
peanu3anuu npasa.

K paccmorpenHOMYy cmocoOy 3amuThl OJIM3KO TMPUMBIKAET W TaKOW
ykazaHHbIN B ¢T. 12 'K "croco6" 3amuThl rpakIaHCKHUX MPaB, KaK HEMPUMEHEHNE
CyZIOM aKTa IOCYyJAapCTBEHHOI'O OpraHa WM OpraHa MECTHOI'O CAMOYIIPABIICHMS,
MPOTHUBOPEYAILIETO 3aKOHY. B TeopeTnueckoM IlaHE€ NpPU3HAHUE TOJIOOHBIX
JNEUCTBUNA CaMOCTOSITEJIbHBIM CIHOCOOOM 3aIlUThl TPAXKJAHCKUX NpaB BpPsA JHU
ONPABAAHO, TaK KAaK, BO-TIEPBBIX, 3aIlATA IIPaB II0 CAMOM CBOEH CYTH HE MOXKET
3aKJII0YAThCS B  BO3JEPKAHMM OT KakKuX- JUOO JIEWCTBH, a, HAMNpOTHB,
MIPEANOJIAraeT UX COBEPIICHHUE, W, BO-BTOPBIX, HEIIPUMEHEHUE ITPOTHUBOPEUALINX
3aKOHY aKTOB €CTh OOA3aHHOCTh CyJa, KOTOPOH TOT JOJDKEH MPHUIEPKUBATHCS BO
BCEU CBOEU JIESTEIIBHOCTU B COOTBETCTBHM C NPHUHIMIIOM 3aKOHHOCTU. OJHAKO ¢
IIPAKTUYECKOM TOYKHM 3pEHMS CIIEUAIbHOE YKA3aHWE B 3aKOHE HAa JaHHOE
00CTOSITEILCTBO MOKHO TPHU3HATH TOJIE3HBIM, MOCKOJBKY IMPU WUTHOPUPOBAHHUU
HE3aKOHHOI'O IIPAaBOBOTO aKTa CyJ MOJKET TENepb ONEPEThCA HAa KOHKPETHYIO
HOpPMY 3aKOHa, KOTOpas TIPENOCTaBISIET €My TaKyl BO3MOXHOCTh. Kak
MPEACTABIIACTCS, YKa3aHHas Mepa pPacHpoCTPaHSETCSd KaK Ha WHAWBUIYaIbHO-
paBOBbl€, TaK MU HOPMATUBHBIE aKThl TOCYJApPCTBEHHBIX OpPraHOB U OPraHOB
MECTHOI'0 caMmoympaBieHus. B o0oux ciyyasx cy AOKEH 000CHOBaTh, MOYEMY
VM HE NPHUMEHAETCS B KOHKPETHOM CUTYyallMy TOT WM MHOW MPABOBOU aKT, KAaKOM
HOpPME M KaKOTO 3aKOHAa OH mNpoTuBopeuuT. Clenyer yka3arb, 4TO CYyJIOM HE
JOJDKHBI TIPUMEHSTHCS HE3aKOHHBIC aKThI JIIOOBIX TOCY/IapCTBEHHBIX OpPTaHOB U
OpPraHOB MECTHOTO CaMOYIIPABJICHMS, BKJIIOYasT M T€ U3 HUX, NPU3HAHHE
HEJEMCTBUTEIBHOCTH KOTOPBIX HE OTHOCUTCS K ero kKommereHuuu. Hampumep,
PaliOHHBIM CyJ HE MOXKET INPU3HATh HEACHCTBUTEIIBHBIM HE COOTBETCTBYHOLIWN
3aKOHY aKT MUHUCTEPCTBA WJIM BEOMCTBA, HO OH 00s3aH €ro UrHOPUPOBAThH KaK
MPOTUBOPEYAIHNI 3aKOHY MPU PA3PEIICHHUN KOHKPETHOTO T'PaKJIaHCKO-TTPaBOBOIO
copa. Ecnu e BONpoc O NpPU3HAHUM HEICHCTBUTEIbHBIM HE3aKOHHOTO aKTa
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rOCyAapCTBEHHOIO OPraHa WM OpraHa MECTHOTO CaMOYIPABICHHUS BXOIUT B
KOMIIETEHLIUIO JaHHOIO CyJAa, MOCIEAHUNA HE MOXET OIPAaHWYUTHCA JIMIIb
UTHOPUPOBAHUEM JTOTO aKTa, a JOJDKEH OOBSIBUTH €ro HEACHCTBUTEIbHBIM.
HakoHel, HaJyIe)KUT OTMETUTh, YTO HE NMPUMEHITh HE3aKOHHBIE aKThl JOJDKEH HE
TOJIBKO CyJ, HO W JIOOBIE Jpyrue OpraHbl, OCYLIECTBISIOIIME 3allIUTy IIpaB
IpaKJaH ¥ FOPUINYECKUX JIULL.

[IpucyxeHre K UCIIOJIHEHUIO O0S3aHHOCTU B HAaType, HEPEIKO UMEHYEMOE
B JIUTEpAType €Ille pealbHbIM HCIIOJIHEHHEM, KaK CaMOCTOATEIbHBIA CIIOCOO
3alMTHl TPAXKIAHCKUX IMpPaB XapaKTepU3yeTcs TEeM, YTO HapyUIUTEdb 10
TPEOOBAHMIO MOTEPIIEBIIETO JAOHKEH PEAIbHO BBIIOJHUTH T€ JEHCTBUSA, KOTOPBIE
OH 00s3aH COBEpIIMTh B CHUJIYy O0OS3aTEIbCTBA, CBSA3BIBAIOIIEIO CTOPOHBI.
HcnonHenne 00sA3aHHOCTH B HAType OOBIYHO MIPOTHMBOIIOCTABISIETCS BbIILIATE
JIEHEXHOW KOMIIeHcalny. BriojiHe 04eBUAHO, YTO MHTEPEC MOTEPIEBLIETO OTHIOIb
HE BCerja MOXKET ObITh YAOBJIETBOPEH TakoW 3aMeHoil. OH BIpaBe HacTauBaTh Ha
TOM, 4YTOOBI €ro KOHTPAreHT (HAKTUUYECKHM COBEPIIMII JEUCTBHUS, SBISIOLIUECS
IPEeIMETOM COOTBETCTBYIOIIETO O00s3aTENbCTBA, HANpUMEp, peallbHO Iepeaan
BEIllb, BBINOJHUI pabOTy, OKazayl yciyry W T.I. Jluimp B Tex ciydasx, Korjaa
peanbHOE WCIIOJHEHHE CTall0 OOBEKTUBHO HEBO3MOXHBIM JIMOO HEXKEIaTeIbHbIM
JUIsL TIOTEpHEBUIET0, JaHHBIA CHOcO0 JOKEH ObITh 3aMEHEH WHBIM CPEICTBOM
3aIUTHI 0 BEIOOPY MOTEPIEBIIETO.

Bosmernienre yOBITKOB M B3bICKAHHE HEYCTOWKH TMPENICTABISIOT COOOM
HanOoJiee PpPACIPOCTPAHEHHBbIE CHOCOOBI  3allMThl TPAXAAHCKUX MpaB U
OXpaHsieMbIX 3aKOHOM HMHTEPECOB, KOTOpblE MPUMEHAIOTCS B cdepe Kak
JIOTOBOPHBIX, TAK W BHEIOIOBOPHBIX OTHOLICHHWWA. B oTinmume oT BO3MELIEHUS
Bpejia B HaType, HalpuMep, MyTeM MPEAOCTABICHUS TOKHUKOM KPEAUTOPY BEUIU
TOTO € pPOoJa M KadyecTBa, B JAHHOM CJIy4a€ HWMYIIECTBEHHBI HWHTEPEC
MOTEPIIEBILET0 YIOBIETBOPSETCS 32 CUET NEHEKHOW KOMIEHCAUUU MOHECEHHBIX
UM UMYIIECTBEHHBIX MOTephb. [Ipu 3TOM Takas KOMIIEHCAlUsi MOXET ObITh JIMOO
OpsIMO yBSI3aHa C pa3MepoM MPUUMHEHHOTO Bpea (Bo3MellleHUe YOBITKOB), JTH00
CBSI3aHAa C HUMH JIMIIb KOCBEHHBIM 00pa3oM WM BOOOIIE HE3aBHUCHMa OT HETO
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(B3bIcKaHMe HeycToiku). OCHOBHOM (OpMON KOMIIEHCAIUM TNPUYUHEHHOTO
NOTEepHeBIIeMYy yiiepOa sBIeTCS BO3MEIICHHE YOBITKOB; B3bICKAHHE HEYCTONKHU
(wrtpada) MPOM3BOAUTCA B ClydasX, NPsIMO MPEAYCMOTPEHHBIX 3aKOHOM WIIH
noroBopoM. B coorBerctBum ¢ m. 2 cr. 15 'K mox yOwpiTkamu MOHUMAarOTCS
pacxojpl, KOTOPbIE JIMIIO, Yb€ MPABO HAPYLIEHO, MPOU3BEIO WU JOJDKHO OyJeT
MIPOU3BECTH JIJIsi BOCCTAHOBJICHUS HAPYLIEHHOTO MpaBa, yTpara WiId NOBPEKICHUE
ero UMyIiecTBa (peajabHbINA. yIiep0), a TakKe HEMOJy4YeHHBbIE JHOXOJbI, KOTOPHIE
ATO JIMIO TOJYYHUIIO OBl MPU OOBIYHBIX YCIOBUSX IPAKIAHCKOTO0 000pOTa, €CIIU OBl
€ro npaso He ObUIO HapylIeHo (YIylleHHas BhIroAa). bonee neTajbHO BOMPOCHI O
MOHATUM U COCTABHBIX YACTSIX YOBITKOB OyAyT paccCMOTpeHbl B rjaBe 27,
MOCBSIIEHHOM IPa)k1aHCKO- PABOBOM OTBETCTBEHHOCTH.

Takol cnoco0 3amuUThl IPakIaHCKUX MpaB, KaKk KOMIEHCAIUs MOPATbHOTO
BpE/la, COCTOUT B BO3JIOXKEHUM Ha HApyIIUTENIs OOS3aHHOCTU I10 BBIILIATE
NOTEPNEBIIEMY JICHEKHOW KOMIIEHCAlUU 32 (PU3NYECKUE WM HPaBCTBEHHbBIC
CTpaJlaHus, KOTOpbIE TOT HCHBITHIBAET B CBSI3M C HApyUIEHUEM €ro Ipas.
[TpumeHeHrne naHHOrO crHoco0a 3alUThl OTPAaHMYMBAETCS JBYMS OCHOBHBIMU
oOcrosiTenbcTBaMU. Bo-nepBbiX, TpeOOBaHUS O KOMIIEHCALlMM MOPaJIbHOTO Bpeia
MOTYT OBITh 3asIBJIE€HBI TOJBKO KOHKPETHBIMH I'PAKJaHAMU, TaK KaK IOPUAHYECKHUE
avna (U3NYECKUX WM HPABCTBEHHBIX CTpPaJaHUM MCIBITHIBATH HE MOTYT Bo-
BTOPBIX, HApyIICHHbIE MpaBa JOKHBI HOCUThH, MO OOLIEMY NpaBUILY, JMYHBIN
HEUMYLIECTBEHHbIH  xapaktep. Ilpu HapymeHum Apyrux CyOBEKTHUBHBIX
IPaKJAHCKUX MPAB BO3MOYKHOCTh KOMIIEHCAIIMM MOPAJIBHOTO Bpeaa JOJIKHA ObITh
psIMO YKa3aHa B 3aKOHE. DTH CJIy4au U UHBIE YCIOBUS KOMIIEHCALIMM MOPAJIbHOTO
Bpena OyayT pacCMOTPEHBI B I1aBe 15, MOCBsIIEHHON HeMaTepualbHbIM OsiaramMm u
UX 3alIUTE.

CB0O€0Opa3HBIM CIMOCOOOM 3allIUTHI TPAKIAHCKUX TMpaB U OXPAHSIEMBIX
3aKOHOM HMHTEPECOB SIBISETCS MPEKPALICHUE WM W3MEHEHUE NMPaBOOTHOIIEHUS.
Tak, mokymnaresp B Clly4ae CYIIECTBEHHOTO HapylleHUs TPeOOBaHMI K KauyeCTBY
TOBapa BIpPaBe MO CBOEMY BBIOOpPY JMOO OTKAa3aThCS OT MCIOJIHEHHs JOrOBOpa
KyIUIM- TNpOAaXH M MOTpeOOBaTh BO3BpaTa YIUIAYEHHOM 3a TOBap JACHEKHOU
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CyMMBI, OO MOTpeOOBaTh 3aMEHbl TOBapa HEHAJIEXKAIIET0 KayecTBa TOBApOM,
COOTBETCTBYIOIIMM JioroBopy (m. 2 ctr. 475 T'K); nomywyatenb peHTbl NpH
CYILIIECTBEHHOM HApYIICHUH IUJIATENbIIMKOM PEHTHI CBOMX 00s3aTEIbCTB BIpPABE
noTpeOoBaTh BO3BpaTa HEIBIKUMOTO HMYIIECTBA, TIEPEAAHHOTO B OOeCIeueHUE
MO’KU3HEHHOTO COACPIKAHUS, TNOO BHITUIATHI €My BBIKYITHOM IIeHBI PEHTHI (1. 2 CT.
605 I'K) m t1.n. Yame Bcero maHHBIM croco0 3alluThl peanu3yercs B
IOPUCIUKIIMOHHOM TIOPSIZIKE, TaK KaK CBSI3aH C MPUHYAUTEIBHBIM MpEeKpalieHueM
WM WU3MEHEHUEM TPABOOTHOILICHHS, HO B IIPUHLMIE HE HCKIIOYAETCA €ro
CaMOCTOSITEJIbHOE MPUMEHEHUE NOoTeprneBuM. Hampumep, npu CylecTBEHHOM
HapyIICHUU MOCTABIIUKOM HWJIM TMOKYyIAaTelIeM JI0roBOpa MOCTABKHU MOTEpIIeBIIas
CTOPOHAa MOXET B OJHOCTOPOHHEM TOPSAKE PACTOPTHYTH JIOTOBOP IIyTEM
YBEJOMIIEHHSI 00 3TOM JIPYroil CTOPOHBL, T. €. 0€3 oOpalieHus B apOUTPaXHBIN Cyl
(m. 4 cr. 523 I'K). BaxxHo, oaHako, 4ToObl BO3MOXHOCTb MPEKPAIICHUS WU
W3MEHEHHUS] TPABOOTHOIIEHUs ObUla TPSIMO TMPEIyCMOTPEHA 3aKOHOM WITU
JIOTOBOPOM.

[Ipexpamenne (M3MEHEHUE) MPABOOTHOIIEHUS KaK CIOCO0  3allUTHhI
IPAKIAHCKUX TMPAB U OXPAHSIEMBIX 3aKOHOM HMHTEPECOB MOXKET MPUMEHSITHCS B
CBSI3M KaK C BHHOBHBIMH, TaK M HEBUHOBHBIMHM JEHCTBUSIMU KOHTpAreHTA.
Hanpumep, eciiv BbICEJICHHE JIUIA 32 HEBO3MOHOCTBIO COBMECTHOTO MPOKUBAHUS
(ct. 98 XKK) npsimMo CBsI3aHO C €ro BUHOBHBIMH IPOTHUBOIPABHBIMU JE€UCTBUSIMU,
TO TPUHYIUTEIBHBIA BbIIEN M0Jd U3 obmiero umyimectBa (ct. 252 I'K) moxer
OBITh OCYIIIECTBJICH 3aWHTEPECOBAHHBIM JIMIIOM HE3aBUCUMO OT CYOBEKTHBHOM
OIICHKH JIEUCTBUI JPYyTrUX COOCTBEHHUKOB.

PaccMmoTpenHbIe ciocOOBI 3aIUTHI TIPAB U OXPAHSIEMBIX 3aKOHOM MHTEPECOB
IpakJiaH U OpraHu3alliii HEe UCUEPIBIBAIOT COOOM BCE BO3MOXKHBIC MEPhI 3aIUTHI.
Oto npsimo BeITekaeT u3 ¢T. 12 'K, koTopas oTChuIaeT K MHBIM CIIOCO0aM 3aIllUTHI,
MPEAYCMOTPEHHBIM 3aKOHOJIATEJIbHBIMM aKTaMu. B KadecTBe MNpUMeEpa HHBIX
crioco0OB 3allUTHl MOXKHO HAa3BaTh MPABO KPEIUTOPA BHIMOJIHUTH pabOTy 3a CUeT
nomkauka (ct. 397 T'K), oOpamenue B3bICKaHUs 3ajorojepiKaTeleM Ha
uMmymiectBo  nopkHuka  (ct. 349  T'K), ynepxaHue  KOMHCCHOHEPOM
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NPUYUTAIONICHCS €My 10 JOroBOpY KOMHCCHM CYMMBbI

NOCTYIHUBIIKX K HEMY 3a cueT komuTeHTa (ct. 997 I'K), u ap.

N3 BCEX CYMM,
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2. OpucauknuonHas ¢gpopMa 3aiuThI

IOpucnukiuonHass gopma 3amuThl €CTh AEATENBHOCTh YIOJIHOMOYEHHBIX
rocyJapcTBOM OpraHOB [0 3alllUT€ HAPYIIEHHBIX WIM OCHapHUBAEMBbIX
cyOBbeKkTUBHBIX TpaB. CyTh €€ BbIpa)kaeTcsi B TOM, UTO JIMIO, MpaBa U 3aKOHHBIE
MHTEPECHl KOTOPOTO0 HapyUIEHbl HEMPAaBOMEPHBIMU JEHUCTBHUSIMH, oOpaliaercs 3a
3alIUTON K TOCYJapCTBEHHBIM WJIM HHBIM KOMIIETEHTHBIM opraHam (B CYII,
apOUTPaKHBIA, TPETEUCKUU CYJ, BBIMICCTOSIIYI0 HMHCTAHIIUIO U T. J. KOTOPBIC
YIOJHOMOYEHBI TPUHATH HEOOXOAMMBIE MEPBI JJIs1 BOCCTAHOBJICHUS HAPYIIEHHOTO
IIpaBa U MPECEUCHUS TPABOHAPYIICHUS.

B pamkax OpHUCIMKIMOHHOW (OpMBI 3alllMThl, B CBOIO OYEpEb,
BBIJICJISIFOTCSL OOIIMI M CHEIUATbHBIA MOPSAOK 3alUThl HapylIeHHBIX mpas. [lo
o01ieMy TpaBuIly, 3alllUTa TPAXKIAHCKUX MTPaB U OXPAHIEMBIX 3aKOHOM WHTEPECOB
OCyHLIECTBISIETCS B CylneOHOM mopsake. OCHOBHAs Macca IpaXIaHCKO-TIPaBOBBIX
CIIOPOB PacCMaTPHUBAETCS PAHOHHBIMU, TOPOJCKUMHU, OOJACTHBIMH U WHBIMH
cyaamu o6mei komnereHuu. Hapsny ¢ HuMu cyneOHyI0 BIacTh OCYIIECTBIISIOT
apOUTpakHble CYJIbl, KOTOpPHIE pa3peuialoT CHOpbl, BO3HUKAIOUIME B MpOIECCe
NpEANPUHUMATENICKON  AesTenbHOCTH.  1lo  cornameHur0o  y4aCTHHUKOB
IPaKJAHCKOTO TMPABOOTHOUIEHUSI CHOpP MEXKIYy HUMHU MOXET OBbITh MepeaaH Ha
paspellieHre TpeTercKkoro cyaa. B Tex ciaydasx, Korna KOHCTUTYLIMOHHBIE TTpaBa v
CBOOOJBI TpaxJaH HApyUWIEHbl WJIM MOTYT OBITb HapylIeHbl 3aKOHOM,
NPUMEHEHHBIM WU  TOJUIeKAIMM TNPUMEHEHUI0 B  KOHKPETHOM  JIelie,
pPacCMOTPEHHE KOTOPOro 3aBEpPUIEHO WM HA4yaTo B CyAE€ WIHM HHOM OpraHe,
rpaxane o0aaaroT npaBoM Ha oOparnienue B Koncrurynuonnsiit Cyn PO.

B kauectBe cpenctBa cyneOHOM 3alIUTHI TPAKIAHCKUX TIPaB M OXPaHIEMbIX
3aKOHOM MHTEPECOB BBICTYIAET, MO OOIIeMYy MpaBHiy, UCK, T--oOpalieHHOe K
cyny TpeboBaHue 00 OTIPABICHUH MTPABOCYIMS, C OJHOM CTOPOHBI, U 0OpAIICHHOE
K OTBETYMKY MaTEpHAIbLHO-TIPABOBOE TPEOOBAHWE O BBHITIOJHEHUU JISKalled Ha
HEM 00SI3aHHOCTH WJIM O MPU3HAHUU HAJIMYUS UM OTCYTCTBUS MPABOOTHOLIEHUS, C
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JPYroil CTOPOHBI. B OTIENBHBIX ClIydasiX CpeICTBOM Cy/IeOHOM 3allUThI SIBISIOTCA
3asiBJICHHE, B YAaCTHOCTH IO JejaM O0co0OTO MPOM3BOJCTBA, WU >Kajmoba, B
yacTHocTU npu oOpameHnn B Konctutyuuonnsit Cyn PO. CyneOHbli wiH, Kak
€ro HEpPEeAKO Ha3bIBAIOT, HMCKOBOM NOPAIOK 3allUThl IMPUMEHSAETCS BO BCEX
ClIy4asiX, KpoMe TeX, KOTOpble 0CO00 YKa3aHbI B 3aKOHE.

CnenuanbHbIM MOPAIKOM 3allUThl TPAXKIAHCKUX IPAaB U OXPaHIEMbIX
3aKOHOM HHTepecoB, B coorBerctBuu cocT. II I'K, cmenyer mnpusHath
aAMUHUACTPATUBHBIN MOPSIAOK MX 3alIUThl. OH IPUMEHSAETCS B BUIE UCKIIOYCHHUS
U3 00IIero npaBuia, T.€. TOJBKO B IPSIMO YKa3aHHBIX B 3aKOHE ciiydasx. B Takom
NOPSJIKE TMPOUCXOJIUT, HAOpHUMEp, 3allUTa MpaB W OXPAHSAEMBIX 3aKOHOM
MHTEPECOB IpakJaH M OpraHu3aluid OT ACHCTBHI SIMI, CAMOYIPAaBHO 3aHSIBIINX
)kuioe nmomerenue (ct. 99 XKK).

CpenctBoM  3aliuThl  TPaXIJAHCKUX  MpaB,  OCYLIECTBIAEMON B
aJIMUHUCTPATUBHOM TIOPSIAKE, SBIISETCA XKajgo0a, IoiaBaeMasi B COOTBETCTBYIOIIHIMA
YOPaBICHYECKUM OpraH JIMIOM, I@IpaBa M 3aKOHHBIE HWHTEPECHl KOTOPOIO
NOoCTpajaii B PE3yjbTaTe NpaBOHApyIIeHUs. B HEKOTOpBIX ciyyasx B
COOTBETCTBUM C 3aKOHOM MPUMEHSETCS CMEIIAHHbIA, T. €. aJIMHUHHCTPATHUBHO-
CyJIEOHBIM MOPSIOK 3alUThl HAPYIIEHHBIX TPaKAAaHCKUX MpaB. B 3ToM ciydae
MOTEPIIEBIINNA, MPEXKIAE YEM TMPEAbSIBUTh HMCK B CYy/A, JODKEH OOpaTUThCA C
XKano0oil B TOCYJApCTBEHHBIM OpraH ympaBlieHHs. B TakoM mnopsake
pa3peliarTcs, HanpuMep, OTAENbHBIE CIIOPHl MATEHTHOTO XapakTepa, HEKOTOPhIE

Jieia, BOSHUKAOIIUE U3 MPABOOTHOIIEHUN B cepe ynpaBiaeHus, u ap.
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3. Heropucaukinuonnasi gopma 3aliuTbl

Heropucnukimonnas hoopma 3amuThl 0XBaThIBa€T COO0M NEHCTBUS TPaXkIaH
M OpraHu3alyid MO0 3alldTe€ TPaXIAHCKUX IIPpaB U OXPAHSIEMBIX 3aKOHOM
MHTEPECOB, KOTOPHIE COBEPIIAIOTCS MMHU CaMOCTOATENIbHO, 0e3 oOpamieHus 3a
IIOMOLIBI0 K TOCYJAPCTBEHHBIM M MHBIM KOMIIETEHTHBIM opraHaMm. B HoBom ['K
yKa3aHHbIE IeUCTBUS OOBEIMHEHBI B TIOHATHE ""caMO3allluTa rPakJaHCKUX MpaB" U
paccMaTpHUBAIOTCS B Ka4€CTBE OJHOTO M3 CIOCOOOB 3alUThl IPAKIAHCKHUX IPaB
(cr. 12 TK). C nannHoit ux kBajduduUKalMeil B HAy4YHOM IUIAHE COIJIACUTHCS
HEBO3MOYKHO, TaK KakK 3/IeCb CMellaHbl OJM3KWE, HO OTHIOJb HE COBMAJAIOLIUE
NOHATUS - crnocod u  ¢gopma 3amMUThl rpaxaaHckux npas. Camozammra
IPaXIaHCKUX IpaB C MO3ULUN TEOpHUH - 3TO (popMa MX 3allUThI, JOIMyCKaeMas
TOTJa, KOrjga NOTEpIEBIIMA pacrojaraeT BO3MOXKHOCTAMHU MPaBOMEPHOTO
BO3/ICICTBUS HA HapyUIUTENs, HE MpuOeras K MOMOILIM CyAE€OHBIX WM HHBIX
IPAaBOOXPAHUTENbHBIX OpraHoB. B pamkax 3Tol (hopMbl 3amUTHl 00JIaJaTeNh
HapyLIEHHOTO WJIM OCIapUBAaEMOro IIpaBa MOXET HCIOJb30BaTh pPa3IuYHbIC
CHOoCcOObI CamMO3allliThl, KOTOPbIE JOJKHBI ObITh COpa3MepHbl HApPYLICHUIO U HE
BBIXOJIUTH 3a Mpeeibl ASHCTBUM, HEOOXOUMBIX sl ero npeceuenus (ct. 14 I'K).
K nomyckaeMbIM Mepam caMO3allUThl OTHOCSITCSI, B YACTHOCTH, JIEUCTBHS JIULIA B
COCTOSIHUU He00xoumoit 00opons! (cT. 1066 I'K) u kpaitHeit HeoOxoaumocTu (CT.
1067 I'K), npuMeHeHne K HapyIIUTETI0 TaK Ha3bIBAEMbIX ONEPATUBHBIX CAHKIUH,
HallpuMep, OTKa3 COBEpPUIMTh ONpEIEICHHBIE JIEWCTBUS B  HMHTEpecax
HEUCIIPAaBHOTO KOHTpareHTa (OTKa3 OT OIUIaThl, OT MEepeAauyd Beld U T. II.),
NOPYYECHHUE BBIMOJIHEHUSI paOOThl, HE CAEIAHHON JOHKHUKOM, JIPYroMy JHUIy 3a
cueT pomxHuKa (cT. 397 I'K) u HeKoTopble Apyrue JeiCTBUSI.

3amura  TpaXIAHCKUX TMpaB M OXPAHAEMbIX 3aKOHOM HMHTEpPECOB

oOecrneynBaeTcs IMPUMCHCHUCM IIPCAYCMOTPCHHBIX 3aKOHOM CII0CO00B 3alIUTHhI.
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3akiouenue

PaccMoTpeB psii BOIPOCOB OCYIIECTBICHHS W 3allMTHl FPAKIAHCKHUX IPaB,
MO>KHO ITOIBECTH HEKOTOPBIE UTOTH U CIIEIaTh ONPEACICHHBIC BEIBOBI.

[IpoOnema ocymiecTBIEHUS] CYOBEKTMBHBIX IpaB SBJISIETCS BeCbMa
aKTyaJbHOM, O YeM CBUACTEIBCTBYET XOTS Obl MEPEUUCICHNUE aBTOPOB, MUCABIINX
O HEH, U X Hay4YHBIX CTENEHEH, a TaK)Ke BHUMAaHUE, yJIEIsIeMOe el 3a PyOeKoM.
OpHako, HECMOTpPA Ha 3TO, OHA /IO CHUX IOp €IIE€ HE H3y4yeHa MOJHOCTHIO, W
IIPOCTOP ISl PA3JIMYHBIX UCCIEIOBAaHUMI TYT OYE€Hb U OYCHb BEIIHK.

Haunbosiee mHTEpecHbIM W MPOTUBOPEUYMBBIM, HAa HAII B3IV, SIBIISIETCS
BOIIPOC O TMpeJenax OCYUIECTBICHUS TpaXJaHCKUX IMpaB, U B OCOOEHHOCTH
npobiieMa 3710ynoTpedieHus mpaBoM. PaccMoTpeB MHEHUS pa3iIMuHbIX YUEHBIX I10
TOMY BONPOCY, Mbl MPHUIUIA K BBIBOJY, YTO AaHHas MpoOJieMa CYIIECTBYET B
pEaNbHOCTH, XOTSA 3TO M MHOTUMHU oTpuunaercs. M Tor ¢akr, 4Tto TepMHUH
“3n0ynorpelieHre NpaBoM™~ Hallled MPOYHOE 3aKpPEIUICHHE B TIPakJIaHCKOM
3aKOHOJATEIbCTBE, SIBISIETCS MOJATBEPAKACHHUEM TOrO, YTO Mbl MPUMKHYJIH K
MHEHUIO OOJIBIIMHCTBA YUEHBIX.

Ecnu ocymecTBiieHre rpaXaaHCKUX MTPaB JOCTATOYHO IIMPOKO OCBELIECHO B
JUTEPAType, OCOOEHHO COBETCKOTO MEpHoJia, TO BOMNPOCHI MX 3alIUThl HE Tak
NOMYJISIPHBI CPEIU YUEHBIX, XOTS CIEAYET OTMETUTD, YTO B IOCJIEIAHEE BpEMs IIPU
BCEM CKYIHOCTH HAy4YHbBIX HCCIEAOBaHU BOOOIIE (O YeM CBHUAETENIbCTBYET,
HaIpUMeEp, MOYTH MOJTHOE OTCYTCTBHE MOHOTpaduii), TeMe 3alUThl CyOhEKTUBHBIX
npaB ynensierca Bce Oosbliee U Oosbliiee MecTo. JlomKHOe BHUMAaHUE OKa3bIBaeT
BOIIPOCAM 3alIUThl HAPYUIEHHBIX MpPaB U 3aKOHOJATENb, U cyAeOHas npakTtuka. 1
BCE PaBHO MpobJieMa ellle He U3yyeHa Ha JOJKHOM ypOBHE.

[lo mHamemMy MHEHUIO, TP TEOPETHUYECKOM MpPOpPadOTKE  3aIUTHI
IpaXIaHCKUX MpaB M €€ 3aKOHOJATEIbHOM 3aKpEIUICHHH HEeoO0XOAUMO OoJblie
BHUMAaHMS YJENATh caMmo3amure. Kak HaM KaXeTcs, YeTKOE€, HEIBYCMBICIEHHOE
perynupoBaHue 3TOH (OpMBI 3alllUThl OYIET CEepbEe3HbIM IIIaroM BIEpEs,
MOCKOJIbKY O€JNIOPYCCKUH MEHTaJUTeT (a Mbl Ha NPAKTHUKE HEOAHOKPATHO
yOexaannuch, 4TO MEHTAJIUTET HeNlb3s cOpachlBaThb CO CUETOB, B TOM YHUCIE U
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BOIIPOCAX IMPaBOBOTO PETYJIMPOBAHMS) XapaKTEPU3YETCs HECKIOHHOCTBIO K
oOpallleHueM 3a TIOMOIIbIO K TOCYIapCTBY U HEBEPHUEM B CyA€OHYIO 3alIUTY, YTO
SBJISIETCS] TIPSIMBIM CJICJICTBUEM HHU3KOTO YPOBHS IPABOBOU KYJIBTYPhI HACEJICHUS.
Camozamura >xe Kak Oornee “00bIBaTENbCKUI’ CHOCOO ONIke rpakJaHUHY, U
HaBepHsKa OyAeT ropasfo 4Yaile HCHOJb30BaThCS. UeTkoe Ke 3aKpeIieHUuE ee
CIIOCOOOB M TMPENEIOoB HEOOXOJUMO, YTOOBI JIMIIO B MPOIIECCE OCYIIECTBICHHUS
caMO3allUThl 3HAJO, HAa YTO OHO HKMEET NpPaBO W HE MEPENuI0 TI'PaHUL]
IPaBOMEPHOTO MOBEJCHUSI.

Mps1 HE ciydailHO BBIIEIHMINA BOMPOCHI JIMYHBIX HEHMMYIIIECTBCHHBIX TPaB B
OTJIEIbHYIO I1aBy Hamed padotsl. [IpoBeaeHHBIN aHAIN3 MOKa3ajl, YTO OTIUYMS B
IPOLECCE UX 3aLUThI JOBOJIBHO CYIIECTBEHHBI, HE TOBOPS YK€ O CYIIHOCTU CaMUX
npaB. [IpoOenoB ke U KOJUTM3UH—HE MEHbIIEe, a MOXET W OOJibllle, YeM MpHU
3alUTe MUMYLIECTBEHHBIX NpaB. B 3Toil 0051acTH OYE€Hb MHOTO MallOM3y4YEHHBIX
HOBILIECTB, HallpUMeEpP, BOIPOCHI BO3MEIICHHUS MOPAIbHOIO Bpeaa. JTO JOBOJIBHO
cepbe3Has M MepCHeKTUBHAs MpoOjieMa, KOTopas, Kak HaM Ka)KeTcsl, €Ile CTaHEeT
O00BEKTOM OOJIBLIOrO KOJMYECTBAa HCCieqoBaHMM. TemnepelnrHee k€ COCTOSHUE
3aKOHOJATEIbCTBA 110 3TOMY BONPOCY OTPAKEHO U MPOKOMMEHTHPOBAHO HAaMH B
pabore.

Kpome »5TOro, Mpl cuutaem, 4TO B TpPaKIAHCKOE 3aKOHOJATEIbCTBO
HEOOXOJAMMO  BHECTH  HOPMBI, pEryJUpYIOIIME TOT  CJIy4aid  3allHuThl
HEUMYILIECTBEHHBIX MpaB, KOTJa MOpoYaTcsl 4YecTh, JIOCTOMHCTBO M JE€JIOBas
pernyTanus OoJIbIIMX TPYII JoJel (Hauui, npeacTaBuTesied oaHou mpodeccuu u
Ip.). DTOT BOMPOC JIOJKEH OBITh TaKKE€ OYEHb HEIBYCMBICICHHO YpPEryJIUpOBaH
YTOOBI N30€XKATh 3JI0YNOTPEOICHUH.

Takum 00pa3omM, MOABOAS OOIIUIT MTOT, MBI MOKEM €IIe pa3 OTMETHUTH:
JUCKYCCUOHHAs M OYEHb CJOXHas MpobjieMa OCYIIECTBICHUS M 3allUThl
IPaXIaHCKUX TpaB SBJIAETCSA MOKA €Ille MaJOU3yuYEeHHOW, U MOTOMY OTKPBIBAET
OTPOMHBIC TEPCIEKTUBBI JJIs HAyYHBIX MWCCICNAOBAHUN U 3aKpeIrjieHUs B

3aKOHOAATCIbCTBC.
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