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BBE/JIEHHE

C MOMEHTa CTaHOBJIEHHS TOCYAAPCTBEHHOCTH, BO3HUKJIA HOTPEOHOCTH
perynupoBaTh OOIIECTBEHHbIE OTHOLIEHUS C IOMOUIbIO 0OO0Ji€e MOLIHOTO
peryisTopa B OTJIMYME OT TPaJuLUWA, 00bIYa€B M HOpM Mopayid. YenoBeuecTBO
BEKAMHM BbIpaOaThIBAIM HOPMBI IIOJIOKUTENBHOTO MTOBEACHNS U HOPMBI-CAaHKILIUU 32

HapyLIEHUs NEPBbIX. TaK M MOSBUIOCH MPABO B IIMPOKOM CMBICIIE.

Cnauana 310 ObUTM OOIME HOPMBI TOBEACHUS, Kacarommxcs Bcex. Co
BPEMEHEM IIPABO COBEPIICHCTBOBAJIOCH BMECTE C COBEPLICHCTBOBAHUEM,
HaIpUMep, dKOHOMUYECKUX OTHOIICHUM B 00111eCTBE, TPEOYs pacIIUPEHUs CIIEKTpa
«MHAUBUIyaNbHBIX» TpaB. Henb3s He cka3aTh W O TIOBBIIICHUU YPOBHS
MPABOCO3HAHUS JIIO/ICH, BE/lb MPABO 3aKPEMUIIO0 JIMYHOCTh KaK OTACIIbHBIN CyObEeKT
MPaBOBBIX OTHOIIEHUH, a ero CyOheKTHBHBIC MpaBa KaK IOPHUIAYECKHE CPEACTBA
YVAOBJIETBOPEHUSI TMOTPEOHOCTEM MW 3alllUThl CBOMX 3aKOHHBIX HMHTEPECOB.
Hanpumep, Koncturyuus Poccuniickoit @enepanuu 1iiacur, 4To 4Y€I0BEK, €r0 IpaBa
1 CBOOO/IBI SIBJISIFOTCSI BHICIIEH IIEHHOCTHIO, & €T0 MpaBa U MHTEPECH HAXOASATCS MO/

3aIUTON 3aKOHA.

C‘II/ITaIO, YTO AJaHHasid TEMa ABJIACTCA aKTyaHBHOfI, TaK KaK BaXXHO YCTKO 3HATh,
A€ HAYMHACTCA U I'A€ 3aKaHYNBACTCA HAIIIC ((CY6T>CKTI/IBHOG ImpaBO» B TOM CMEICIJIC,
B KaAKOM MBI JOJIDKHEI €T0 IIOHMMAThb U IIPUMCHATD, OITMPAsACh HA HAIIIC HeﬁCTBYIOHICC
3aKOHOOATCIbCTBO. OTO W €CTh OCHOBAa HAaIIETO 6naron0nytnm u CBO6OJIBI

ITPAaBOBBIX JICMCTBUM.

[enb naHHOM KypCOBOM pabOThl — M3yUE€HHUE CYOBEKTUBHOTO MpaBa C TOYKU

3pEeHUS FOPUCTIPYACHIINY.

I[JISI JOCTHKCHUA BI)IHI@YKa?)aHHOI\/i Oeim OBLIH TTOCTaBJICHEI CICAYIOMNUE 3aaa4u:



1. PaccmoTpeTh 00111ee NOHATHE ITpaBa

2. PackphITh MOHATHE CYOBEKTUBHOE TIPABO

3. BoIsiBUTH OCOOEHHOCTU CYOBEKTUBHOTO MpaBa

4. OnpenenuTh B3aUMOCBSI3b CyOBEKTUBHBIX IPaB U CyOBEKTUBHBIX 00s3aHHOCTEM
5. Ilpoananu3upoBaTh COCTOSIHME CYyOBEKTUBHOTO NpaBa B Poccuu

6. Onucatpb 3Ha4eHHE CYOBEKTUBHOIO MTpaBa JJid YEJIOBEKa U IpaxaaH

OOBEKTOM M3yUYEHUsI KypCOBOM pabOTHI SIBISIETCS CyOBEKTUBHOE MPABO, KaK

4acTh BCEM CUCTEMBI ITpaBa.

HpeI[MeTOM HCCICAOBAaHUA ABJISAIOTCA CY6T)CKTI/IBHI->I€ IpaBa U CBA3AHHLIC C
HHUMH CY6T)€KTHBHBI€ 065[33HHOCTI/I, d TaKXKXC HOPMATHBHO-IIPABOBLIC aKTHI

JIEUCTBYIOWIETO 3aKOHOAaTeIbCcTBA Poccuiickon denepanumu.

TeopeTnueckyr0 OCHOBY HCCIENOBAaHMUS  COCTABJISAIOT  JIEWCTBYIOLIME
HOPMATUBHO-TIPABOBbIE aKThl Poccuiickoit denepannu, 3aTparuBarOlIve TEMY
paboThI, a TAK)KE HAy4YHbIC PAOOTHI M0 3aIaHHON TeMe TaKMX aBTOPOB Kak MaTy30B

H. U., Manbko A. B., Mapuenko M. H., Hepcecsnua B. C., AnekceeBa C. C u
JIPYTHX.

Metoa HcClIeIOBaHUS - TCOPETUUCCKUM, BKIIOYAIONMINNA B ceOsl M3ydeHHeE,

aHaJlin3, CHHTC3 U JIp.



['maBa 1. OBIIIAS XAPAKTEPUCTUKA CYBBEKTHUBHOI'O
[TIPABA

1.1 IToHsiTe CyOBEKTUBHOIO MIPaBa M €ro CyIHOCTh

Hayka «reopusi rocynapcTBa u mpaBa» J0 CHUX MOp HE BbIpaboTana OJHO
YETKOE OIpeJIeNICHUEe TaKOMY TOHSTHIO Kak «mpaBo». IIpaBo, kak siBIeHUE WIH
4acTh JKU3HHU 00IIECTBA C €0 MHOTOBEKOBOM MCTOPUEH CTAHOBJIECHUS U Pa3BUTHS,
MHOTOTPAaHHO, OXBAaThIBAET MHOXXECTBO HHTEPECOB, KaK TOCYJapcTBa, TaK U
JUYHOCTHU. IMEHHO n3-3a CI0KHOCTH JJAHHOTO SIBJICHUS, YU€HbIE B 00JIACTH TEOPUU
mpaBa KJIacCUUIMPYIOT €ro MO pa3HbIM oOcHOBaHUAM. OpHa W3 Hay4YHBIX
KJ1IaccupUKaIUi JeIUT IpaBo Ha O0BEKTUBHOE U CYObEKTUBHOE (B 3aBUCUMOCTH OT

CTCIICHN MHINBUAYAJIN3alluU TCX WUJIM MHBIX ITPABOBBIX HOpM)

Ecnu roBoputh 0 TOM, UTO TaKO€ «CyOBEKTUBHOE MPaBO» , TO MEPBOE, YTO
MPUXOIUT B TOJIOBY — 3TO MPOTHUBOIIOCTABJICHHE €r0 MpaBy o0beKTUBHOMY. HO 3TO

YTBEPKIAECHNUE BEPHO JIMIIb OTYACTH.

[IpaBO B OOBEKTUBHOM CMBICIIE — COBOKYITHOCTh HOPM, PETyIUPYIOIIUX
COOTBETCTBYIOILYIO 001acTh OOIIECTBEHHBIX OTHOLIEHUH. DTO U €CTh BCA CHUCTEMa
mpaBa, KOTOpasi OTpaXe€Ha B HOpMax IpaBa KakuX — JIMOO 3aKOHAX TOCYy/IapCTBa.
MoxHO cKa3aTh, 4YTO — 3TO COBOKYIHOCTh MaT€pUaJbHbIX MCTOYHUKOB IpaBa.

TepMuH «OOBEKTHMBHOE» B TMPUIOKEHWHM K TpPaBy O3HAYAET, YTO
IOPUINIECKHE HOPMBI MTOTY4Yat0T CBOIO 00bEKTUBU3AIIUIO B TOCY/IAPCTBEHHBIX aKTaX
U TIOTOMY OKa3bIBAIOTCSI HE3aBUCUMBIMU OT YCMOTPEHHUSI OTACIbHOIO MHIUBUIA.
Takoe mpaBO HE 3aTparkBaeT KOHKPETHOI'O YYacTHUKAa MPABOOTHOLIEHUH,
KOHKPETHOTO HHIMBUAA. JlpyruMu clioBamMu, BCE 3aKOHOJATENIbCTBO, KOTOPOE

HCXOOUT OT BOJIM IOCYAAapCTBCHHLIX 3aKOHOAATCIIBHBIX OPraHoB €CTb TO C€aMoO€



6

OOBEKTHBHOE TMpaBO, peajn3alusi KOTOPOTO HE 3aBUCUT OT HAc, TpaxkaaH.
[TpumepoM OOBEKTHBHOTO IpaBa SBJSETCS MOJOXKEHHE 3aKOHA O CYIIECCTBYIOIIUX
dbopM COOCTBEHHOCTH B BUJI€ YACTHOM, TOCYAAPCTBEHHOW, MyHUIIMIIAJILHON U TIp.

Tak, rpakgaHe He MOTYT YUPEIUTh CBOIO (POPMY COOCTBEHHOCTH.

Crour OTMCTUTDH, 4YTO 00BEKTHBHOC IIpaBO PCTYIUPYCTCA HMIICPATHBHBIM
MCTOJAOM, TO CCTb HC JaCT KOHKPCTHLIM JIMIIAM IIpaB Ha HM3MCHCHHC HOI[O6HBIX
MOJI0KEHU I 3dKOH4, TEM CaMbIM CTaBHUT JKCCTKHUC pPaMKWU IIpHU OIPCACICHHUN

rOCYJIapCTBEHHOTO CTPOSI, OOITUX TOJIOKEHHUH.

[Ipu omnpeneneHuy MOHATHS «CYOBEKTUBHOE IPaBo», HA00OOPOT, MPaBO HE
CBOJIMTCS K 00111l CUCTEME, COBOKYITHOCTH BCEX FOPUINYECKUX HOPM rOCYIapCTBa.
OHO BOIUIONIEHO B WHAWBUIYAJIbHBIX IMpaBaX YYACTHUKOB OOIIIECTBEHHBIX
otHomeHui. Hocutenu sTux mpaB — CyOBEKTHI IIpaBa, TE JHIlA, KOTOPBIEC 1O BOJIU
3aKOHOAATeNsl  JOJDKHBI ~ OBITh  HAJEICHBI  HEKOTOPHIMH  IOPUIUYECKUMU
XapaKTepUCTUKAMH, K KOTOPBIM OTHOCSITCS, HalpuMep, JA€eCOoCOOHOCTh U
MPaBOCIOCOOHOCTh. DTHU XapaKTEPUCTUKH HEOOXOAMMBI I pean3allii CBOUX

3aKOHHBIX CyOBEKTUBHBIX IIPAB.

CyObeKTUBHOE MPABO HE MOXKET CYIECTBOBAaTh 0€3 (pyHIaMeHTa, caMmo I0
cede. OHO caMbIM HEMOCPEICTBEHHBIM 00pa30M CBSI3aHO ¢ 00OBbEKTUBHBIM. IMEHHO
O00OBEKTUBHOE MpaB MOPOXKAAET cyobekTuBHOE. Hanpumep, 3akoHO1aTENNb BRIpA3UI
BOJIIO 3aKPEIUTh B 3aKOHE TaKyto (hOpMy COOCTBEHHOCTH KaK YaCTHYIO (HAaIIOMHUM,
YTO 3TO 0OBEKTUBHOE MPABO, KOTOPOE HE 3aBUCUT OT KOHKPETHOTO CyObekTa). B To
e BpeMsi paKIaHUH A UMEET B COOCTBEHHOCTH aBTOMOOMIIb. Tor/1a Ha OCHOBaHUU
3aKOHa COOCTBEHHUK 00JIaJJaeT TaKMMU KOHKPETHBIMHU TpaBaMHU Kak BIIaJICHUE,

IIOJIb30BAHUC U PACIIOPAKCHHUC CBONM aBTOMOOMJIEM.

Ha paHHBII MOMEHT BBICOKOpPA3BHUTHIE CTpaHbl W HapOIbl, MHPOBOE
COOOIIECTBO paccMaTpUBAIOT TIpaBa YeJOBEKa M HUX 3alllUTy B KayecTBe

YHUBCPCAJIILHOI0 HACaJIa, OCHOBLI ITPOIPECCHBHOI0 PAa3BUTHUA W IIPOLBCTAHMA,
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dakTopa ycTOHUMBOCTH ¥ CTaOMIBHOCTH . IMEHHO MO3TOMY MBICIIH O CYIIHOCTH U
3HAYCHUU CYOBEKTUBHBIX MTPaAB YEJIOBEK CTAIIM aKTyalIbHON TEMON MHOTHX HAYYHBIX

TPYIIOB, CTATEN U JUCKYCCHM.

Takum o0Opa3oMm, CyOBEKTHMBHOE NpPaBO — OAHO U3 (PyHIAMEHTAIbHBIX
HNOHATUH BO BCEH HayKe IOPUCIPYICHIMM Hapsiy C TaKUMHU TOHSATHSMHU Kak
cBoOona, obs3anHoCTh U Ap. . @. IllepeneBuu oTMeyan, 4To «CyOBEKTUBHOE

IIPaBO €CTh BIACThH OCYIIECTBIATH CBOM MHTEPEC?,

H.I'. AnekcanapoB MNpejIoKUII OINpeeseHne CyObeKTUBHOTO IpaBa Kak

COBOKYITHOCTH TPEX BO3MOKHOCTEM:

1) BUx 1 Mepa BO3MOXKHOTO TMOBEACHUS JJI1 caMoro obJiagaresniss CyObeKTUBHOTO

npasa;

2) BO3MOYKHOCTbh TpeOOBaTh M3BECTHOIO MOBEACHUS OT APYTHUX JHI] — IMOBEICHUS,

06€CH€LII/IBEIIOHIGFO peain3anunro HepBOﬁ BO3MOXXHOCTH,

3) BO3MOXHOCTh MPUOETHYTh B HEOOXOJMUMBIX CiIy4asiXx K COJEHCTBHUIO
IPUHYIUTEIBHON CHJIBI TOCYAAPCTBEHHOIO aIlaparta Uil OCYLIECTBIEHUS BTOPON

BO3MO>KHOCTH.
A B UeM e ero npaBoBasi CyIIHOCTb?

CoBerckuii u amepukanckuii yuéneri-npaBosen HModpde O. C. Tak
paccykJ1aeT 0 CyUIHOCTH CyObEeKTUBHOTO npaBa: «CyObeKTUBHOE MPABO CBOJUTCSA
HE K JI03BOJICHHOCTH COOCTBEHHBIX JEHCTBUHN YIIPABOMOUYEHHOTO, a K 00ECTICUCHUIO
BO3MOYKHOCTH COBEPLIEHHUS 3TUX JAehcTBUM. HO mpeBpaTuTcs 1 BO3MOXKHOCTH B

JEeUCTBUTEIBLHOCTh, OyAyT JU (PAKTUYECKU COBEPIICHBI JICUCTBHUSA, BO3MOMXKHOCTH

! Maryszos H.U., Mansko A.B. Teopus rocymapctsa ¥ mpapa: yd4eOHHK/M.:
KOpucts, 2004. — ctp. 93

2 Manbko A.B. CyObekTUBHOE paBo M 3aKoHHbIH uaTepec // [Ipaosenenue. - C.-
[16.: U3n-Bo C.-IleTepOypr. yH-Ta, 1998, Ne 4. - ctp. 58-70
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KOTOPBIX oOecrneunBaeTcs CY6T>CKTI/IBHBIM IIpaBOM, OTO 3aBHCHUT HC TOJBKO OT
OAHOI'O0 Cy6’BeKTI/IBHOFO ImpaBa, HO U OT MATCPHUAJIbHBIX FapaHTI/Iﬁ CTro pCaJIbHOTO

OCYHICCTBJ'ICHI/I}I»3.

A Tak ompeaenusn CymHOCTh CyObeKTHBHOTO mnipaBa A.B. Mabko:
«...CYIIHOCTh ~ CyOBEKTMBHOTO  IIpaBa  3aKjil4aercd B  IOPUIAUYECKH

rapaHTUPOBAHHOM M 00€CTIEYEHHOM 00SI3aHHOCTAMHE IPYTHX JIHIL BO3MOKHOCTH. ..

1.2 Ilpu3Haku cyOBEKTUBHOTO TIpaBa

UTOoOBl BBISIBUTH CYIIHOCTh CyOBEKTHMBHOTO IpaBa, MOHSATH CMBICI 3TOTO
TEPMHHA, a TaKXX€ ONPENCNIUTh €ro 3HaueHue, HEOOXOIAMMO BBIIACIUTH €ro
XapaKTepHbIE YePThl, MMPU3HAKU. JTO MOMOXKET MOHATh, KAKUMH OCOOEHHOCTSIMU

O6Ha,Z[aCT Hn3ydacmasd 4acCTb 1IEJIOCTHOM CHCTEMBI ImpaBa.

Kak yxe orMeuanoch, CyObeKTUBHOE IPaBO HE BO3HUKAeT u3BHE. /{5 Toro,
YTOOBI JIMIO MPUOOPENO KaKoe-In00 CyObEKTMBHOE MPaBO, HEOOXOAUM MOBO/I.
Takum MOBOJIOM SIBJISIETCS, TAaK HA3bIBACMBIN, IOPUIUIECKUN (PaKT, 32 KOTOPHIM U

MOABJISICTCA HCKOC IMTPAaBOOTHOIICHHC.

3 Nodde O.C. U36pannble Tpybl 110 TpaskIaHcKoMy npaBy: U3 uctopuu
UBHIIMCTHYECKON MBICIH. [ paskaaHckoe npaBooTHoOIIeHUe. KpuTtrka Teopun
"XO03SIMICTBEHHOT0 MpaBa" [ DIEeKTPOHHbBIN
pecypc];http://civil.consultant.ru/elib/books/3/page 55.html

* Manbko A.B. CyObeKkTHBHOE NpaBo M 3aKoHHBIH uaTepec // [Ipaosenenue. - C.-
[16.: U3n-Bo C.-IleTepOypr. yH-Ta, 1998, Ne 4. - ctp. 58-70
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TyT HeoOXoaMMO U cKa3aTh O POJIM U CTPYKTYPE CAMOTO MPABOOTHOIICHHUS.
JIro60€ npaBOOTHOLIEHHE BO3HUKAET MEKAY cyObekTaMu. Collep>KaHUEM K€ 3TOTrO
IIPABOOTHOUIEHUs Oyly KOHKPETHBIE IpaBa CYOBEKTOB U UX O0S3aHHOCTHU. DTO U
ecTb CyOBeKTHBHOE IpaBo. Eciy mpaBoOTHOIIEHHE B CHITYy 3aKOHA PETYJIHPYETCs
JTUCTIO3UTUBHON HOPMOM, TO CYOBEKT (KOMY MPUHAIJICKHUT OMPEACICHHOE TIPABO)
MOJKET OTKa3aThCs OT MPHUHAJISKAIIET0 €My IpaBa, B TOM YHCIE HepeaaB €ro
Ipyromy cyOBeKTy (Takoil 0TKa3, Oyay4du IOpUINYECKUM JICHCTBHEM, IPEeKpaliaeTt
aM00 M3MEHSIET MpaBOOTHoLIEHUE). To ecTb CcyObeKT o0jamaer cBOOOION IO

PaCIIOPAKCHNUIO CBOUMU COOCTBEHHBIMH KOHKPCTHBIMU IIpaBaMH.

Ecnu sxe oO1iecTBeHHOE OTHOIIIEHUE PETYIUPYETCs UMIIEPATUBHOW HOPMOW,
TO OTKa3 OT COOTBETCTBYIOIIETO CYOBEKTHUBHOTO IpaBa HE MMEET HOPHUINYECKOU
CUJIBI (K TpaBaM TaKoro pojia OTHOCATCS, B YaCTHOCTH, IIpaBa uesioBeka. Hampumep,

MIPABO HA KU3HB).

Bo Bcex cnywasx peanmzanusi CyOBEKTHBHOTO IIpaBa OCYIIECTBISETCS
CBOOOJTHO, TO €CTh YIIPAaBOMOUYEHHBIN CYOBEKT UMEET TaKKe MPaBO BO3ACPKATHCS
OT peaJn3aIiuy MPUHAICIKAIIETO €My CYOBEKTUBHOTO MpaBa (B IPOTUBHOM CITyJac
MPaBO HA3BIBAIOCH OBl 00SI3aHHOCTHIO). YTIPaBOMOYEHHBIE CyOBEKTHI CBOOOIHBI B
coBepiieHud (WM, HAOOOPOT, BO3JACPKAHUU OT COBEPIICHHS) KaKUX-ITHOO0
JIEHCTBUN, HAMPaBIECHHBIX HA pPEAJM3AIMI0 MMPaBa, MOCKOJIbKY OHU HAaXOMSTCS B

paMKax JO3BOJICHHOI'O ITIOBCACHMA.

Peanuzanus CcyOBbEKTMBHOIO IpaBa MPOUCXOIUT MYTEM COBEPILICHUS
ONpenenEHHbIX JEHCTBUN JIMOO BO3JEpKAHUS OT HUX COBEPLICHUS, B LENAX
MOJIYYeHHUs] MAaTepUANbHOTO WJIM HEMaTepHaIbHOTO Ojara, Mo MOBOJY KOTOPOIO

BO3HHUKIJIO ITPABOOTHOIICHHC.

BepHeMcst K yTBEpPXKIEHHIO O TOM, YTO CYOBEKTHBHOE IPABO BHITEKAET U3

00beKTUBHOTO. («OOBEKTUBHOE ¥ CYOBEKTHBHOE TIPaBO...MPEXKIE BCETO
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Pa3IMYAIOTCs KaK SBJIECHHMS, OJHO U3 KOTOPBIX NEPBUYHO, & APYroe - BTOPUYHON -
no MmHeHuto Yeuwora J[.M.). CyObeKTHBHOE MpaBO HAXOJIUT CBOE MECTO B
KOHKPETHOH MPaBOBOI HOpME, @ UMEHHO B €€ KOHKPETHOM 3JIEMEHTE — TUCIIO3UIIUH.
B coBpeMeHHBIX yCIIOBUSX, HAIIPUMED, HE SBIISIOTCS HOPMbI MOpaJIM HOPMOI1 ITpaBa,
TaK KaK HE 3aKpervieHbl 3aKOHOM. JTO €Ile OJHAa OCOOCHHOCTh CYOBEKTHBHO-

IIPAaBOBBIX HOPM.

CyObeKTUBHOE MPaBO XOTh U Ia€T CBOOOTY JIUIY B CBOMX JICHCTBUSX, OJTHAKO
3aKOH OTPaHUYMBAET 3Ty CBOOOy CYOBbEKTUBHBIMU IPaBaMU APYTHUX JIMII, & TAKKE
CyOBEKTHUBHBIMHU OOSI3aHHOCTSIMU JIMLIA, p€Yb O KOTOpBIX moiiner aanee. To ecTh
BCAKOE KOHKPETHOE IpaBO CYObEKTa HMEET CBOU «paMKuW». 3aKOH TaKke
CaHKLIIMOHUPYET HENPAaBOMEPHOE HApyLIEHWE IMpaB, 4YTO TAKXKE SBIETCS

OTPAHUYUTEILHON MEPOU MPABOBOTO BO3/ICHUCTBUSI.

Hepeaxo ynoBneTBopeHHE MOTPEOHOCTEHM OJHUX JIMI 3aBUCUT  OT
HAJUIeKAIEro UCIOJHEHUs 00s3aHHOCTEN APYTrUX. DTO BO3BPALIAET HAC K MYHKTY
O BO3HHKHOBEHUHU CyOBEKTUBHOTO MpaBa B KOHKPETHOM IPAaBOOTHOIIEHUU. CaMblii
IPOCTOM MPUMEP — IPAKTAHCKO-TIPABOBBIE OTHOILIEHHUSI, @ UMEHHO JOTOBOP KYTLIU-
npoAaku KBapTUpbl. OJIHO JIMIIO, MOJIB3YSACH MPABOM COOCTBEHHOCTU HA KBAPTHUPY
(a2 IMEHHO pacnopsKaThCsl KBAPTUPOW MO CBOEMY YCMOTPEHHIO), JKEJIaeT MpoJaTh
€€ WM MOJYYNUTh HEKYH JCHEKHYI0 CymMMy. [[pyroe JIMII0O TOTOBO KYNHTb OTY
KBapTHpy, MEPENaB 3a HEE YCTAHOBJIEHHYIO JOTOBOPOM KYIUIM — MPOJAXKHU
JneHexHylo cymmy. O0a nuIa MoJIb3yIOTCS CBOMMU CYOBEKTUBHBIMHU IpPaBaMU,
OyIy4n OrpaHMYEHHBIMU OOS3aHHOCTSIMH IepefaTh MpaBa Ha HEJIBHKUMOCTbH C
OJHOM CTOpPOHBI, M JEHBbIM 3a Hee — C Jpyrou. lIpu HEBBIIOTHEHUM WK

HEHAJIeKAIlEM MCIIOJIHEHUU CBOUX OOSI3aHHOCTEH YIIEMIIAIOTCS CYyObEKTHBHbIE

® Yeyor JI. M. CyObeKTHBHOE IIPaBo M (JOPMBI €0 3aIUTEI//[2]1€KTPOHHBIH
pecypc]:http://libed.ru/knigi-nauka/1040784-1-d-chechot-leningradskiy-ordena-
lenina-gosudarstvenniy-universitet-imeni-a-zhdanova-m-chechot-subektivnoe-
pravo.php
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IIpaBa 3aMHTCPCCOBAHHOT'O B 3TOM CY6’I>€KT3. Ha sTtom IIpUMEPEC IIOKa3aHa TCCHas

B3alMOCBA3b CY6’beKTI/IBHBIX ImpaBa U 00s3aHHOCTH JIUII.

Ecnu sxe mpaBoBoi 00513aHHOCTH HET, TO UMEET MECTO MPOCTOE JJO3BOJICHHE,
a He cyOBbeKTUBHOE IpaBo. Hampumep, Kaxaplil MOKET MPOTYIUBATHCS 1O YIIHIIE,
3aBOJIUTh JIOMa KOIIKY WIJIM c00aKy, XOAWTh 3a TIpubaMu U Arojamu. 31ech
JIEUCTBYET JO3BOJIMTEIBHBIA MPUHIUIL: «Pa3pPElIEHO BCE, YTO HE 3aIlpelieHo

3aKOHOM.

N3 BhIllIECKAa3aHHOTO CJEAYET, 4YTO CYOBEKTUBHOMY IIpaBy MPUCYIIU

CJIEAYIOLINE TPU3HAKU:
1. OHO HaxOAUT OTpPaKEHHUE B TUCTO3UIIMM KOHKPETHOM HOPMBI 3aKOHA;

2. HpCI[CTaBJBIGT c000M BO3MOKHOE ITIOBCACHMUC JINIIA (TO CCTb 3THUM IIPaBOM MOIKHO

BOCTIOJIb30BAaThCS, @ MOXKHO U OTKA3aThCs OT HETO0);
3. SIBnsieTcst Mepoil BO3MOXKHOTO MOBEJICHUS CyObEKTa;

4. CyObeKkTUBHBIC TpaBa OTPaHUYCHbl MHTEpECAaMU APYTUX JIMIl U HOPMaMU

00BEKTUBHOTO TIPaBa;
5. ObecnieunBaeTcs FOPUANICCKUMHU 00S3aHHOCTIMU JPYTHX JIHIL;

6. OcylecTBisieTcss B HMHTEpecax YIPaBOMOYEHHOro Juna (T.e. TOro, KOMY

MPUHAIICKUT CyOBEKTUBHOE MPABO);
7. TecHO CBSI3aHO C OOBEKTUBHBIM ITPABOM.

CrouT ckazaTh, YTO B HayKe TeOpHUs TOCyJapCTBa W IMpaBa CYIIECTBYET
JOBOJIBHO OJIM3KOE, MO MHEHHI0 MHOTHX IPaBOBEJOB, MOHATHE - «3aKOHHBIM
UHTEpeC». 3aKOHHBIA HHTEpPEC — IOpUANYECKas JA03BOJICHHOCTb, MMEIOIIAsi B

OTIHMYHE OT CyOBEKTUBHOTO MPaBa XapakTep IPaBOBOIO CTpeMyIeHus®.

® Manbko A.B. CyObekTUBHOE IpaBo M 3aKoHHbIH uaTepec // [Ipaosenenue. - C.-
[16.: U3n-Bo C.-IleTepOypr. yH-Ta, 1998, Ne 4. - ctp. 58-70
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3aKOHHBIA MHTEPEC TAKXKE SBISAETCS BO3MOXKHOCTBIO, OJJHAKO CKOpee He
NPAaBOBOM, a COLMAIBHOW M (PAKTUUECKOW, TaK KaK OH OTpakaeT UMb (akT

JIO3BOJICHUS KaKUX - JINOO JIeliCTBUI, U He O0jIee TOro.

CyObeKkTUBHOE TpPaBO M 3aKOHHBIM WHTEpEC SBISIOTCS Pa3TUYHBIMU
¢dbopmMamMu IPaBOBOTO ONOCPEACTBOBAHHS HHTEPECOB, TOJIBKO CYyOBEKTHBHOE MPABO
XapakTepusyercs 0oJiee BBICOKUM YPOBHEM U 0oJiee COBEPIICHHON (POPMOil TaKOTO
onocpencTBoBanus. OHO UAET 3HAYMUTENBHO JaNbllle, YeM 3aKOHHBIH HHTEpec,
CTOUT Ha CTYNEHb BBIIE, TaKk Kak 3Ta (opMa HMeeT IOpUAMYECKH OoJee

HACbINICHHOC COACPIKaHUC.

CyObeKTUBHbBIC TIPaBa, Kak MpaBUiio, 00J1aat0T OOJIbIIEH CTUMYIUPYIOIICH
CUJIOM, 4YeM 3aKOHHBbIE MHTEPECHhl. DTO CBS3aHO, BO-TIEPBBIX, C TEM, UYTO B
CyOBEKTHBHBIX TMpaBax OTpaXarTCs Hauboiee CyIIeCTBEHHbIE WHTEPECHI,
YKW3HEHHO Ba)XKHBIC JJI OOJBIIMHCTBA IPAK/IaH, UMEIOIINE U3BECTHOE COLMAIIBHOE
3HA4YCHUE; BO-BTOPBIX, JIJIsl peaiu3alliid UHTEPECA, BHIPAXKEHHOTO B CYOBEKTUBHOM
MpaBe, co3JaHa MpaBoBasi BO3MOKHOCTb, JIJIsl peaJIn3alliy )K€ 3aKOHHOTO MHTEpeca
IOpUIMYECcKass HOpPMa HE CO3/1aeT MPABOBOM BO3MOXKHOCTH, a TOJBKO HE

MPENSTCTBYET €, ecu (aKTHUEeCKH OHA UMEETCS HaJUIIO.

Hecmotps Ha TO, yTOo mpupoma y 3THMX NOHATHNA pasHad, A.B. Manbko

BBIJIETISIET U 0011ee MKy CyOBEKTUBHBIM MPABOM U 3aKOHHBIM HHTEPECOM:
1) 00ycnoBIIeHB MATEPUAIBHBIMU U AYXOBHBIMH YCIOBHUSIMH KU3HU OOIIECTBA;

2) COAEUCTBYIOT PA3BUTHIO U COBEPIIICHCTBOBAHUIO COITUATIBLHBIX CBS3EH, PUKCUpYs

B cebe OIMpCACICHHOC COUYCTAHUC JIMYHBIX 1 06HICCTBCHHBIX HHTCPECOB;

3) HecyT OIpeNeseHHYI0 PETYJISTUBHYIO Harpy3Ky, BBICTYIAas CBOCOOpa3HBIMHU

MOJICTIOCO0AaMH MPABOBOTO PETYIHUPOBAHMS,
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4) npeanonararT yJOBJIETBOPEHUE COOCTBEHHBIX UHTEPECOB JIMYHOCTHU, BBICTYIIAs
CBOCOOpa3HbIMU IOPUAMYECKUMHU CPEJICTBAMH (MHCTPYMEHTAMH) pealn3aluu

JTAHHBIX UHTEPECOB, CIIOCO0aMH UX TTPABOBOTO O(POpMIICHHUS.
5) UMEIOT TUCIIO3UTUBHBIN XapaKkTep;

6) BBICTYIIAIOT B Ka4YCCTBC CAMOCTOATCIIBHBIX J3JICMCHTOB IIPABOBOI'0 CTATyCa

JUYHOCTH;
7) IpeaCTaBIISIIOT COOOM IOPUAUIECKUE T03BOJICHUS;

8) HX OCYIICCTBJICHHC CBA3BIBACTCA B OCHOBHOM C TaKoOU (1)OpM0ﬁ pcain3aliin

IIpaBa, KaK UCIIOJIb30BAHHC,

9) sBustOTCS O00BEKTAaMU MPABOBOM OXpaHbl M 3alIUTHl, TapaHTHUPYIOTCS

rocyaapcTBOM’ .

" Manbko A.B. CyObekTuBHOE NpaBo M 3aKoHHbIH uaTepec // [Ipaosenenue. - C.-
[16.: U3n-Bo C.-IleTepOypr. yH-Ta, 1998, Ne 4. - ctp. 58-70
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['maBa 2. CYBBEKTUBHOE ITPABO COBPEMEHHOCTH

2.1 Ilpenenbl cyObEKTUBHOIO TIpaBa

Ha naHHBIi MOMEHT BO MHOTHX TOCyJapcTBax HaOJIONaeTcs MOJUTHKA,
HaIpaBJIEHHAs Ha pacUIMpPEHUE Kpyra IpaB YelloBeKa U rpakaaHuHa. Bee Oonblie n
OOJbIIIE BHUMAaHUS YAEISETCSl CyObEKTUBHBIM MpaBaM YE€JIOBEKa, B TOM YHUCIE U
IIPaBY Ha 3aIUTY B CYJI€ CBOMX 3aKOHHBIX HHTEPECOB. M 3TO HE MOKET HE paloBaTh,
BeJb TaKk HaMHOro s¢¢deKkTuBHee OyJy pEaJu30BbIBATHCS IpaBa TIpaKIaH U
YIOBJIETBOPATBCA KX NOTPEOHOCTH B Pa3IUYHbIX cdepax: 3KOHOMHYECKOW,
COLMAJIBHOM, MOJUTHUYECKOU U 1p. Kpome Toro, BO3M0OXKHO, YTO Takas MOJUTHUKA
IIPUBELET K YJIYYIIECHUIO B3AMMOOTHOIICHUM MEXAY I'OCY1apCTBEHHBIM aIlllapaToM

U TpaXKaaHaMHu.

OpnHako Bce MpaBWiia UMEIOT CBOU UCKIIIOYEHUS. 3aKOH, KOHEYHO, HE MOXKET
MPEeAyCMOTPETh Oe3rpaHUyYHbIC TIpaBa CyObEKTOB — HE MOXKET C/IeJIaTh TaK, YTOOBI
BCE JKeJaHUsl CyOBEKTOB MOJAaBajiCh MX IMOJHOW cBOOOAe 6€3 oTuera 3a CBOU
nesHus. besrpannyHas cBoOoma cyObeKTa MpH OCYIIECTBICHHH MM CBOUX TIpPaB
HEBO3MOXKHA, MO0 OHAa HEHU30€KHO MpUBOAMIA Obl K YIIEMJICHHIO MyOIMUYHBIX
WHTEPECOB U MPaB TPEThUX JHIl. [[03TOMY €CTECTBEHHO, YTO B 3aKOHE YKA3bIBAIOTCS
HEKHE TNpenenbl (TpaHullbl) OCYHIECTBICHHUS TPaXXIaHCKUX MpaB. IJTO 0OIue
CTECHEHHUsI CyOBEKTHBIX mpaB. llpemenbl ocyiiecTBiICHHsS TpakKIaHCKUX IIPaB
OOBEKTUBHBI — WX CYIIECTBOBAaHWE HE 3aBUCUT OT BOJU YYaCTHHKOB

HpaBOOTHOIHeHI/II)'I, OHH YCTAHABJIMBAKOTCS 3aKOHOM.

TYT HMEIOT MECTO OBITh U HCKOTOPBIC OIrpaHUYCHHUA, KOTOPLIC ABJIAIOTCA

H€O6XOI[I/IMBIM MCXaHHU3MOM OIITUMAJIBHOI'O BBaHMOﬂeﬁCTBHH rocyaapcCraa, 1mmpaBa
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Y TUYHOCTH. TaKuMU OrpaHUYCHHUSIMH BBICTYTIAIOT OPUIUIECKIE 00I3aHHOCTH, O€3
KOTOPBIX HEBO3MOXKHBI HU cOaTaHCHpOBaHHAs MpaBoBasi cucteMa, Hi () PeKTHBHOE
IIPABOBOE PETYIHMPOBAHUE, HU UYCTKUW TMPaABOMOPSAOK, HH APYTHUE COCTOSIHHS U
NposIBICHUs]  OOmiecTBEHHOM  ku3HM. OHHM -  yCIIOBUE€  HOPMAJIbHOIO
GYHKIIMOHUPOBAHUS TPEKIE BCETO KOHCTUTYIIMOHHBIX WHCTUTYTOB, YIPABIICHUS
MIPOM3BOJCTBEHHBIMHU TPOIIECCAMH, TIOIICPIKAHUS YCTOMUYUBOCTH U CTAOUIBHOCTH

B oOmecTBe’.

Urto Takoe ropuaudeckas o0s:3aHHOCTH? FOpuaudeckas 00s13aHHOCTH €CTh
YCTAaHOBJICHHAs] 3aKOHOM Me€pa JIOJDKHOrO, OOIIECTBEHHO HEOO0XOIUMOTO
MOBEJCHUSI. JTO BJAacTHas (opMa COLMAIBHON PEryJAlNH, ONMUparonascs Ha
"cuiioBoe" Hauano, T.. Ha BO3MOXHOCTb TOCYJApCTBEHHOIO MNpPUHYXIcHUsA. B
00SI3aHHOCTSIX BBIPAXKAIOTCS KaK JIMUHBIE, TaK U OOlle3HAYMMbIe UHTEpeChl. Yepes
00s3aHHOCTH  Y/IOBJIETBOPSIETCS. ~ MHTEpEC  yNMPaBOMOYEHHOTO B  JIIOOOM

IMpaBOOTHOICHHH.

Takyro XapaKTepUCTHKY MOHITHIO «IOpPUAWYECKas OO0S3aHHOCTB» JajH
M3BECTHBIE pOCccUiickue ydyeHbl — npaBoBensl H. M. Maty3oB n A. B. Mansko:
«lOpuguueckast 00s13aHHOCTh - BUJ U Mepa TOCYJapCTBEHHO-1IEIECO00pa3HOro,
pa3yMHOrO, IMOJIE3HOTO, OOBEKTUBHO OOYCIIOBJICHHOIO TMOBEJCHMS, MPU3BAHHOTO
BHOCHTB NOPAZIOK U "yMUPOTBOpeHUE" B :KM3Hb. OHA - 3aKOHHAS IIPErpajia Ha IyTH
IIPOM3BOJIA, Xa0Ca, CBOEBOJIMSA, HEOPraHW30BAHHOCTH, BCETO IECTPYKTUBHOIO U

MCIIAIOMICTO HOPMAJIbBHOMY Pa3BUTHIO O6H.ICCTBa».

O0s3aHHOCTH OTBEYAET TAaK)Ke MHTEPECAM CaMOTO MPAaBOOOS3aHHOIO JIUIIA, a
B KOHEUYHOM CYETE - LEIIAM U 3a/1a4aM BCEU MOJIUTUKO-TIPABOBOM CUCTEMBI. be3 aTux

WHCTPYMEHTOB OOIIECTBO OBICTPO TPEBPATHIIOCH OBl B HEKHH PBHIXJIBIA U

8 Mary3os H.U., Manbko A.B. Teopus rocynapcTsa u npapa: ydeOHUK/M..:
Opucts, 2004. — ctp. 94
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HEYNpaBJIIeMbld  aHapXo-cMHAUKAT. OO0sA3aHHOCTH MNPUAAIOT TOCYAAPCTBY

TPAXKIAHCKYIO YCTOMYHUBOCTh, PABHO3HAYHYIO 3KOJIOIMYECKOMY PaBHOBECHIO.

OyHKIMOHAIBHOE  HA3HAYEHUE  IOPUAMYECKHX  OOsA3aHHOCTEH -
KOPpPECIOHIUPOBATh CyOBEKTUBHBIM TpaBaM, BBIMOJIHATH CBOIO YacTh pabOTHI B
o0IeM MEXaHHW3ME IIPABOBOTO pPETyJIMPOBAaHMs, HANpaBIATh JEATEIBHOCTD
UHAMBUIOB B HYXXHOE pYyClO; a COLualbHOE - (POPMHUPOBATH JIOJKHOE
IIPABOCO3HAHUE U IIPABOBYIO KYJBTYPY I'PaXkJaH, CIYKUTb ITACHUIUIMHUPYIOIIUM

(axTOpOM, YIIPOUMBATE 3aKOHHOCTh U MPABOHOPSAIOK B 0bmiecTse’.

I/ITaK, HCCMOTpPA Ha TO, 4YTO OPHUHIAUYCCKHC 0053aHHOCTH  SIBJISTFOTCS
OI'PaHUYCHUCM CBO60,Z[I>I I[CﬁCTBHfI, CY6’I:€KTI/IBHI>IX IIpaB, BMCCTC 3Ta KOPPCIIALIUA

CIOCOOCTBYET MOJEpKaHNU «OajlaHCa» MPaBOOTHOILIEHUN B OOILIECTBE.

Eme omHOM OrpaHMYUTENIbHOW MEpPOM MOKHO HAa3BaTh IOPUIAYECKYIO
oTBEeTCTBEHHOCTh. AsiekceeB C. C. Jlan cnenyroniee onpeesieHuIo 3TOMY TEPMUHY:
«...3TO TPUMEHEHHWE K IIPABOHAPYIIUTEIIO MNPEAYCMOTPEHHBIX CAHKIUEH
IOPUANYECKON HOPMBI MEp TOCYIApPCTBEHHOTO MPUHYKICHUS, BBIPAKAIOIMINXCS B

dbopme uIeHn i TUYHOTO, OPTAHU3AIMOHHOTO JIMO0 UMYIIIECTBEHHOTO XapaKTepay.

DT0 3HAYWT, TO, YTO TOCYAAPCTBO HE TOJIBKO CJIEAUT 3a COONIOJEHUEM U
3aKOHHYI0 A((PEKTUBHYIO pean3alui0o KOHKPETHBIX CYOBEKTHBHBIX MpaB, HO U

CaHKI[MOHUPYET JIPYTUX CYOBEKTOB, KAKUM-JIMOO CIIOCOOOM HApYIIMBIINX HX.

OO0 >THX OrpaHMYEHHUSX CO CTOPOHBI TOCYIAPCTBEHHOW BIIACTH B CBOMX
tpynax ynomuHaer Hodde O.C.: «...ompenensis CyObEKTHUBHOE IPaBO Kak
MPEIOCTaBICHHYIO TOCYJAapCTBOM JO3BOJICHHOCTh BOJHM OTICIBHON JIMYHOCTH,
BOJIeBasi Teopus (popmManbHO yTBEpKIaia cBOOOAY WHIMBHIYYyMa, €T0 U3BECTHYIO

HE3aBHUCHUMOCTH I10 OTHOIIEHUIO K TOCYJIapCTBY, IO KpalHEW Mepe B Mpeaenax, B

® Mary3os H.U., Mansko A.B. Teopus rocyaapcTsa u rmpasa: yueOHuk/M.:
KOpucts, 2004. — cTp. 96
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KOTOPBIX CBO6OI[8. JJUYHOT O YCMOTPCHUA CaHKIIHMOHHUPYCTCA CaMUM

rocygapctBom»™?,

2.2 CyObeKTUBHOE MPaBo B 3aKOHOAATEILCTBE Poccun

CyObeKTHBHOE TpaBO €CTh BIIACTh OCYIIECTBIATH CBOW HWHTEpec, obec-
IIeYeHHas HopMaMu 0ObeKTHBHOrO mpasa.! Kakoli sxe BIacTbio 001a1aeT YeI0BEK

Y TpaXXJaHUH 1O 3aKoHOAaTeNbcTBY Poccuiickon denepanun?

CyObeKTUBHBIE MpaBa Yallle BCET0 TIPaKJaHE PEaJu3yloT B IPakKIaHCKUX
IIPABOOTHOIIEHUAX, TAK KAK UMEHHO OTPACIIb TPAKIAHCKOTO npaBa B Poccun nmaer
HMIMPOKUH CHEKTP BO3MOXKHOCTEH J1s 3T0r0. OTMETUM, YTO CyOBEKTHUBHBIC ITpaBa B
[IUBWINCTUKE OTJIMYAIOTCA TIyOOKOM mpopabOTaHHOCTHIO €€ ¢ BpEeMEH
CTAHOBJIEHUSI PUMCKOro mnpasa. IIIMpokuid Kpyr HO3BOJIEHHMM B TPaXIAHCKOM
3aKOHOJATEIbCTBE OOBACHSETCS  AUCHO3UTUBHBIM  METOJOM  PETyJIUpPOBaHUS
IpaKIaHCKUX NpaBooTHoWEeHn. Hampumep, myHKT 1 cT. 9 I'paxxnanckoro Konekca

Poccuiickoit @enepanuu (nanee I'K P®) rimacur:

«l. I'paxnane M OpPUIMYECKUE JIMLA IO CBOEMY YCMOTPEHHUIO OCYIIECTBIISIFOT

MMPpUHAAJICKAIMUC UM I'PAKIAHCKHC IIpaBa.

Y YPNopde O.C. U36pannble TPy s IO IPAKIAHCKOMY IpaBy: U3 ncropun
UBHIIMCTHYECKON MBICIH. [ paskaaHckoe npaBooTHoOIIeHUe. KpuTtrka Teopun
"XO03SIMICTBEHHOT0 MpaBa" [ DIEeKTPOHHbBIN
pecypc];http://civil.consultant.ru/elib/books/3/page 55.html

U lepmenesuu I'.d. O6mias teopus npasa. Beir. 3.,M.: U3x. Bp. Bammakosbix,
1912. — c1p.525



18

2. Otka3s rpaxxagad 1 IOPpUANYCCKUX JIMI[ OT OCYIICCTBJICHHA IMPHUHAAJICKAIIUX WM
ImpaB HC BJICUCT IIPCKPAIICHUA OTHUX IIpaB, 3a HUCKIHYCHUCM CJIy4acB,

IPELyCMOTPEHHBIX 3aKOHOMN» 2,

B stoii ctatee 'K PD u 3akpenneH yxe ynoMsSHyTbIM NPUHIMI JUCITO3UTUBHOCTH
IPU OCYIECTBICHUU IPAKJAHCKUX MpaB. ITO 3HAYUT, UTO CYOBEKTHI I1paBa, JIMLA,
cBOOO/IHBI B BHIOOpPE 1IEJeH IpaTaHCKUX MPaBOOTHOIICHUH, (JOPM U METOJIOB UX
OCYLIECTBJIEHUS M 3allUThl. HUKTO HE MMeEeT mpaBa NpPEmsITCTBOBAaTH CYOBEKTY
OCYLIECTBIIATh IPUHAJICKALINE €My IpakIaHCKue npasa. Kpome Toro, Heib3s 1
3aCTaBJIATH JINIO PEAM30BBIBATH €TO K€ MPAaBa — OTHU JIEUTCUBS 3aBUCAT MPEKIE

BCCTO OT €I'0 BOJIM ¥ 3aKOHHBIX HHTCPCCOB.

[IprHIMI AUCTTIO3UTUBHOCTH 3aKpeIuieH Takke U 1. 2 ¢T.1 'K PD: «I'paxnane
(pusmyeckue nuIa) U IOPUIUUYECKUE JHUIA MPUOOPETAIOT U OCYLIECTBISIOT CBOU
rpakJaHCKHe TMpaBa CcBOed Bojed u B cBoeM wuHTepece. OHU CBOOOJHBI B
YCTaHOBJICHUH CBOMX IPaB U 00513aHHOCTEN HAa OCHOBE JIOrOBOpA U B ONPEIETICHUN

MOOBIX HE MPOTHBOPEYAIMX 3aKOHOAATENLCTBY YCIOBHI J0roBopa» s,

Cornacuo m. 2 cr. 9 I'K PO: «OTka3 rpaxigaH U OPUAUYECKHX JIHI] OT
OCYIIECTBJIEHUS PUHAJIEKANIUX UM IPaB HE BJIEYET MPEKPAILCHHs dTHX TIPaB, 3a
MCKIIIOYEHHEM CJIydaeB, IIPELYCMOTPEHHBIX 3akoHOM»'. Jlpyrumu ciosamu,
IIOMMMO TOTO, YTO JIHMIO CBOOOJHO B HCIONB30BAHUM IPaB, HO U HMEET

BO3MOKHOCTb BO3ACPKUBATLCA OT UX pCaAIM3al, B Cliydac, €CJIU I10 KaKUM-JIHOO

12 T'pasxnanckuii kogekc Poccuiickoit ®enepanyn ot 30 Hoa6pa 1994 roga N 51-
d3//[ DnekTpoHHBIN pecypc]:
http://www.consultant.ru/document/cons_doc_LAW 5142/

13 'pasknanckuii kogekc Poccuiickoit @enepanyun ot 30 HosOps 1994 rona N 51-
d3//[ DnekTpoHHbBIN pecypc]:
http://www.consultant.ru/document/cons_doc_LAW_ 5142/

14 T'pasxnanckuii kogexc Poccuiickoit ®enepanun ot 30 Hoa6psa 1994 roga N 51-
®3//[DnexTpoHHEII pecypc]:
http://www.consultant.ru/document/cons_doc_ LAW 5142/
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IIPUYMHAM OHO 3aMHTEPECOBAHO B JTOM. BbllllecKa3aHHOE IMOJYEPKUBAET
o0ecrniedyeHre MOJHOM AUCIIO3UTUBHOCTH JIEHCTBUN CyOBEKTOB IPaXKIaHCKHUX IPaB,
TaK KaKk Ha HUX HE BO3JI0XKEHa OOSA3aHHOCTh OCYIIECTBIIATH MPUHAMJIEKAILINE UM

IIpaBa. OTO0 NOJ0KEHNUE MOKHO OTHECTHU K IIpU3HaKaM CY6’I>€KTI/IBHOI‘O ITpaBa.

Baxxno moHumarb TOT (hakT, YTO camM OTKa3 JUIA OT HEMOCPEACTBEHHOM
peann3anu MPUHALICKAIIETO EMY ITpaBa, O KOTOPOM roBoputcs B 1. 2 ¢T. 9 ['K
P®, — 5310 OTKa3 aumb OT €ro OCYIIECTBICHHUSA. 10 €CTh 3TO HE JIHIIAET

OHpCIIeJIéHHOFO IIpaBa 3TO JHUIO.

CrouT 3aMeTUTh, YTO B YKAa3aHHOM IIYHKT€ 3aKpEIJIEHO IPaBWJIO, YTO B
IIPELYCMOTPEHHBIX 3aKOHOM CIIy4dasX OTKa3 OT OCYILECTBIICHHs IPaB BJEYET 3a
co00oil ux mpekpaiieHue. JlaHHbIE OroBOPKM B 3aKpPEIUIEHHOM IIpaBuUIIe
HEOOXOJUMBI, TaK KaK HEKOTOpbIe OOBEKThl BaXKHbI AJI TPAKIAHCKUX IMpaB AJis
JPYTUX JIUI] UM OOLIECTBA B IIEJIOM — 3TO HEKOE OTpaHUYEHUE CYObEKTUBHBIX MIPaB

CO CTOPOHBI 3aKOHOOATCJIA.

CBoOoma OCYIIECTBICHUS TPAXKIAHCKUX TIpaB, KaK YyKe TOBOPHIOCH B
naparpadge o mpeaenax CyOBEKTMBHOTO TipaBa, He Oesrpanuuna. He crour
3a0bIBaTh, YTO MOMUMO HATUX CyOBEKTHBHBIX MPaB CYIIECTBYIOT TAaKHUE )K€ MpaBa

M 3aKOHHBIC MHTCPCCHI IPYTUX JIUII, (1)I/I3I/I‘IGCKI/IX " IOpUINYCCKHX.

B c¢Bsi3u ¢ BhINIEyKa3aHHBIM YTBEPKJICHUME, BHXKY HEOOXOUMOCTh OTMETUTH
TO, YTO 3aKOHOJIATE€JIbCTBO YCTAHABIMBAET HE TOJIBKO TMPENETbl KaKUX — TO
JTIO3BOJIUTENbHBIX HOPM. CylIeCTBYeT MHOKECTBO HOPM Pa3UYHBIX OTpacien
npaBa, KOTOPBIE COJEpKAT TMPEANHCAHUS M  3alpeTbl, KOTOPbHIE TaKKe
OTPaHUYMBAIOT CYOBEKTHUBHBIE TIpaBa Jjuil. Tak, Hampumep, B 4. 3 cr. 17
Koncrutyruu P® roBopuTcs, 4To «...O0CYIIECTBIEHHE MPAaB U CBOOO YEJIOBEKa U

IpakIaHUHA HE JOJDKHO HapyIlaTh IpaBa U CBOOOIBI APYTHUX JIUL» ™. A IOJI0KEHHE

1% Koncrurynns Poccuiickoit ®enepanun (C y4eToM HOMPABOK, BHECEHHBIX
3akonamu P® o nonpaskax k Koucruryuuu P® ot 30.12.2008 N 6-DK3, ot
30.12.2008 N 7-®K3, ot 05.02.2014 N 2-OK3, o1 21.07.2014 N 11-
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O OPUINYECKONM OTBETCTBEHHOCTH MOYKHO YBUJIETh, Hanpumep, B 1.1 ct. 1064 I'K

PO:

«...Bpell, IPUYMHEHHBIA JIMYHOCTH WIM UMYIIECTBY I'PaKJAaHUHA, a TAKXKE BpEI,
IIPUYMHEHHBI HMMYIIECTBY IOPHAMYECKOTO JIMLA, NOJJICKUT BO3MEIICHUIO B

ITOJITHOM 00BbeMe JIMOOM, ITPUYIHMHUBIINM BpG,Z[))16.

Hekotopass yacTh oOrpaHuueHUNl CyOBEKTHBHBIX TPAXKIAHCKUX TIpaB
3akpemieHbl B cT. 10 'K P® «llpenensl ocymiecTBiIeHHs] TPaKIAaHCKUX IPaBy.
[IyHkT 1 3TOM CTAaTHU IIIACUT, 4TO «He nomyckaroTCs OCyEeCTBICHUE IPaXKaAaHCKUX
IIpaB UCKJIFOYUTEIIBHO C HAMEPEHNUEM NPUYMHUTE BPEI IpYroMy JIMLY, ACUCTBUS B
00X0J] 3aKOHa C MPOTHBONPABHOW MLENbIO, a TaKKe MHOE 3aBEJOMO
HEJIOOPOCOBECTHOE  OCYIIECTBICHHE TPa)XXJaHCKUX MpaB (37M0ymnoTpedseHue
npaBoM). He gomyckaeTcss HCNONb30BaHME TIPaXJAAHCKMX NpaB B  LEIX
OTpaHUYEHMS] KOHKYPEHUMH, a TaKXKe 3J0YNOTpeOJeHne JIOMUHUPYIOIIUM

TIOJIOKEHHEM Ha PHIHKE»',

Koneuno, mo00e HEOrpaHWYEHHOE HUYEM MPOSBICHUE JMIOM CBOOOIBI,
JEHCTBUTENLHO MOBBIILIAET PUCK BOZHUKHOBEHUS OECIIOps/IKa U IPOM3BOJIa BO BCEX
chepax oOmIEeCTBEHHOW >KW3HH. MCcX0ast W3 3TOr0 MOXHO YTBEpPXAaTh, UTO
CyOBEKTHUBHOE TMPAaBO - 3TO CBOOOJA CyObEKTa, OTrpaHUYECHHAs] KOHKPETHBIMHU
npenenamMu. COOTBETCTBEHHO, INMPH HApYIIEHUH YIPAaBOMOYEHHBIM CYOBEKTOM
YCTaHOBJICHHBIX MPEEIIOB, B 3aBUCUMOCTH OT KOHKPETHBIX 0OCTOATENHCTB MOXKET

ObITh KBAIM(DPUIIMPOBAHHO KaK MpaBOHAPYUIEHUE WM 3J0YNOTpeOIeHHE MPaBOM.

®K3)//[DnexTpoHHBIN pecypc]:
http://www.consultant.ru/document/cons_doc_LAW_ 28399/

16 I'paxxnanckuii koaexc Poccuiickoit @eneparuu ot 30 HosOpst 1994 roga N 51-
d3//[ DnekTpoHHbBIN pecypc]:
http://www.consultant.ru/document/cons_doc_LAW_ 5142/

17 T'pasxnanckuii kogexc Poccuiickoit @enepanun ot 30 Hos6psa 1994 roga N 51-
®3//[DnexTpoHHEII pecypc]:
http://www.consultant.ru/document/cons_doc_ LAW 5142/
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Takum 00pa3oM, 3aKOHOAATENb, MPEJOCTABISII CYOBEKTY KOHKPETHOE IpaBo,
OMPEIEIIAET U €T0 MPEJETbl, yCTaHABIMBAs KX B HOPMATUBHO-TIPaBOBbIX akTax. [Ipu
HTOM B 3aKOHE JIOJKHBI OBITh UETKO YKa3aHbI U IpeJiesbl CyObEKTUBHOTO MPaBa, T.€.
T€ YCIIOBUS, NMPU HAJIUYHH KOTOPBIX CYOBEKT HAJAENSIeTCsl COOTBETCTBYIOLIUM
MpaBOM, U T€ paMKH, B KOTOPBIX OH IO CBOEMY YCMOTPEHHIO OYIET €ero

OCYHICCTBJIATD.

JlelcTByIOIIEE HA JaHHBI MOMEHT IPa)XXJaHCKOE 3aKOHOATEIBCTBO BEChMA
4acTO MCHOJB3YeT TMOHATHUS Pa3yMHOCTH W JIOOPOCOBECTHOCTH JJI OIICHKHU
MOBEJICHUS CYOBEKTOB T'PaXJIAaHCKUX IMPABOOTHOIIEHUN KaK B3aMMOCBSI3aHHbIC
JPYT ¢ APYroM (Y4TO TOBOPUT O JOBOJBHO BBICOKOM YPOBHE Pa3BUTHS MPABOBOM
cucteMbl rocyaapctsa). B m. 2 cr. 6 'K 3akpemieHo, 4To npu HEBO3MOXKHOCTHU
UCITOJIb30BAaHUSl AaHAJIOTUU 3aKOHA IIPpaBa U OOA3aHHOCTH CTOPOH OINPEAENSIOTCS
UCXOJI M3 OOIIMX Havall M CMBICJIA TPaXXJAaHCKOTO 3aKOHOJATENIbCTBA (aHAIOTHS

npaBa) U TpeOOBaHUM T0OPOCOBECTHOCTH, Pa3yMHOCTH U CIIPABEIJIUBOCTH.

[Toxoxee yrBepxkaeHue Buaum B 1. 3 ct. 602 ['K, U3 kotoporo cieayer, 4to
IpU pa3pelieHuu cropa 00 o0beMe coAepKaHus, KOTOPOE MPEIOCTaBISETCS WU
JIOJDKHO TPEIOCTaBISITCA TPaXKAaHUHY IO I0TOBOPY MOKU3HEHHOTO COJIEPHKAHUS
C WKIUBEHHUEM, CYJ JIOJDKEH PpPYKOBOJACTBOBAThCS HadayiaMu  (MIPUHITUTIAMH)

I0OGPOCOBECTHOCTH M pa3yMHOCTHU S,

W3 npuBeAeHHBIX MNPUMEPOB BUIHO, YTO C HAPYIICHUSIMHU TPeOOBAHMIA
TO0OpPOCOBECTHOCTH M Pa3yMHOCTH OCYIIECTBJICHHUS TIPaXKIAHCKUX TpaB U

HCIIOTHEHHUS 00513aHHOCTEH 3aKOH CBI3BIBAET CCPBC3HELIC ITOCIICACTBUA.

18 I'paxxnanckuii koaexkc Poccuiickoit @eneparuu ot 30 HosAOps 1994 rona N 51-
®3//[DnexTpoHHBI pecypc]:
http://www.consultant.ru/document/cons_doc_ LAW 5142/
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CrnenoBaTenbHO, 3aKOHOZATENb 3AaKPEIUICHHBIMUA IPUHIOMIIAMH  TaKXKe
peryiaupyeT NOBEAEHUE JUL ITPU OCYLIECTBICHUU UM CYOBEKTUBHBIX IIPAB, 8 UHOT 1A

AaXKC KPUTCPUCM OLCHKH €T'0 ITOBCACHU:A IIPU IIPUMCHCHHUU IIPABOBBIX CaHKHHﬁ.

3aKJIIOUeHUE

CY6T)GKTI/IBHO€ IpaBoO SABJEICTCA JIMIIb YaCTbIO IIpaBa, IIPCACTABIIAIOIICTO
COBOKYITHOCTb MHOKCCTBA IIPABOBLIX HMHCTHTYTOB M MCXAHH3MOB TI'OCYJIapCTBa,

OJIHAKO MMEET CBOIO CJIIOXKHYIO CTPYKTYPY U OCOOEHHOCTH.

Henb3st HE cka3aTh U 0 TOM, YTO B TEOPUU TOCYZapCTBa U IIpaBa J0 CUX
Mop HEe pelieHa mpobiemMa NpeesioB OrpaHuYeHHs IpaB U CBOOOJ rpaxkaaH. ITo
0COOEHHO Ba)KHO B 3MOXY I100ATU3alUU U JTaXe MIMPOKOE PacIpOCTpaHEHUE UaeH

TEPPOPU3MA B MEXKAYHAPOIHOM MacCIITa0e.

BaxHo naBaTh TOYHYIO OLIEHKY IMOBEACHHS JMIA MPU OCYLIECTBICHUU UM
CyObEKTUBHBIX TMpaB W HAWJICKAIIETO HUCIOJHEHUS] UM CyOBEKTHBHBIX
00s13aHHOCTEM, YTOOBI CIPABEIMBO CAaHKIIMOHUPOBATH MPABOHAPYIICHUS WIIH K

HE YMAJIATh CyObEKTUBHBIE IIPaBa MpH MPABOMEPHOM MOBEJIEHUU CyObEKTa.

Ha pgaHHBII MOMEHT, CUMTalr0, 4YTO 3aKOHOJATEIbCTBO Poccuiickoit

denepanyv BO MHOTOM IPEYCIIEN0, €CIIU TOBOPUTH O KPyre CyObEKTUBHBIX MPaB.

OcoOeHHO MIMPOKH «paMKhW» CYOBEKTHUBHBIX IIpaB B OTEYECTBEHHOM
rpaXkXJaHCKOM 1mpase. JloroBOpHbIE OTHOLIEHHS B COOTBETCTBUU C JECUCTBYIOLIUM
3aKOHOM MpeErojaraloT cBOOOIy BOIH JUIs UX peaiu3auuu. ['pakJaHCKOe MpaBo
no3possier rpaxaaHam Poccuiickon dexpepauuyu camuM  ONpenesaTh YCIOBUS

3aKJIFOUCHU S, UBMCHCHUA, IIPCKPAIICHUA I[GﬁCTBHH TOI'0O MJIN UMHOI'O COTJIallICHMA.

OpHako cTOUT OOpaTUTh BHUMaHUE Ha 3(P(EKTUBHOCTh UX pealu3alud U

OXpaHbl 3aKOHOM. He BCCraa, 110 KakmM — 1100 IIpUYrHaM, I'paXJaHUH MOXKCT
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3allUTUTh CBOU MPaBa U 3aKOHHBIE HHTEPECHI. DTO CKOpee BCero npoodesnnl B cdepe

yYHpaBJICHUSA, ACATCIIBHOCTHU IIPABOOXPAHUTCIBHBIX OPIraHOB U CYI[C6HOI>’I CHUCTCMBI.

B 3aximoueHune HEOOXOAMMO CKa3aTh, YTO HEYMOJIMMO M 3HAuy€HUE
CYOBEKTUBHOTO TpaBa JJisi HOPMAaJbHOTO (PYHKIIMOHHUPOBAHUS TOCYIApCTBEHHOTO
anmapata W ooOmectBa. Jlaua rocynapcTBOM IIMPOKHMX BO3MOXHOCTEH st
peanm3anui CyOBEKTHUBHBIX TIpaB, a Takxke obOecrmeueHrne 3(PPEeKTUBHOCTH HX
OXpaHbl MW 3allUTHl B 3aKOHHOM TMOpAJKE — Iar K JAeMOKpaTU3aluu
3aKOHO/ATEIbCTBA, YJYULICHUIO B3aMMOOTHOILIEHUH C Tpa)<IaHaMH, a TakKkKe
COBEPILIEHCTBOBAHNE HWHCTUTYTOB JpYyrux cdep XU3HU (CyObEKTHUBHBIE IpaBa
UMEIOT O0JbIlIOe 3HaueHHEe B cepe HMYIIECTBEHHbIX M 3KOHOMHYECKHX

OTHOIIIEHUM ).

Hememnss npaBoBas cuctema Poccum Hyxmaercss B pedopme, KoTopas
OyAeT HampaBlicHa Ha COBEPIICHCTBOBAaHHE MEXAaHHW3MOB pealu3alliy IMpaBa, Kak
OOBEKTHBHOTO, TaK H CYOBEKTHBHOTO. ITO TIO3BOJUT PEIIUTh HEKOTOPHIC
COIMAJIbHbIE KOH(DIIMKTHI, a TaK)K€ BHEJAPUTHh HOBBIE CIIOCOOBI 10 3 (HEKTUBHOMY
pa3perieHuIo e 0 HapyIICHUU CYObEKTUBHBIX TPaB, YTO OYCHHb aKTyaJlbHO MPHU

MOBBIIIEHHOM 3arpy>KE€HHOCTH CYJIOB.
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