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Beenenne

B cucteMe Mep, MPOBOAMMEIX POCCHMCKHM I'OCYIapCTBOM IO YKPETUICHUIO
TIPABONIOPSANIKA, YKPETUIEHHIO G0PBOBI ¢ IIPECTYMHOCTBIO, BAXKHOE MECTO yACIACTCA
COBEpIIEHCTBOBAHMIO  CHCTEMBI  YTOJIOBHBIX  HaKa3aHMH,  TIOBBIIICHHIO
s¢dexTrBHOCTH ee QyHKIMOHUpPOoBaHUs. M3ydas MPeCTYMHOCTE pazpabaTeiBasd
MHCTPYMEHTBI Ul e OOpHOBI, TEOPETHIECKH H NMPAKTHYHO BAXHO IPaBUIBHO
OIIEHHTH Y PEKTHBHOCTH ITUX MEP.

B o»toM cmbiciie ocoboe 3HaueHHWE HMEeT pacCMOTpeHHE 3a1ad,
BO3JIOKEHHBIX HA HaKa3aHUE TIOPEMHOTO 3aKIHO4CHHUS.

Ha 5¢beKTHBHOCT HaKa3aHWs B BHJE JHIIECHHs CBOOOZBI B 3HAYUTENEHO!
CTENMeHH BINSCT COCTOSIHHE IMPaBOCYAMs, C OJHOW CTOPOHEBI, H IIOJIOXEHWE B
YUpEeKIEHUSIX MEHUTEHIMAPHOW CHUCTEMBI, C JPYrOM. Yro kacaercs NpaBOCyaus,
cyneGmas pedopma eme He 3apepmieHa. CuTyalus B YYPeXACHUIX,
OCYILIECTBIAIOMMX JHIIEHHe CBOOOIbI, HEYNOBICTBOPUTEIBHA. HesaBucumo ot
TOro, Kak IIPOBOAUTCS IIPOLECC PacClielOBaHHs MNPECTYIUICHHA H cynebHoro
pa3GupaTebCTBa, GAKTHYECKHE Pe3yTbTAaThl BCEX OTHX YCHIIMH 3aBHCAT OT yCIexa
BO3ACHCTBHS HA IPaBOHAPYLIMTENS, KOTOPBIH Cyl CuUMTaeT HeOOXOIMMBIM
MIPUMEHATb.

B citydyae BBIHECEHHs [PUrOBOPA B BUJIE JIMILEHMS CBOOOBI PONIEAYPa €ro
WUCIIOJIHEHHUS B 3HAYMTEILHOM CTENMEHH OMNpENENseT YCIeX BCeX IPEebIIyIuX
aKTOB IIPMMEHEHHUS KaK YTONOBHBIX, TaK U YTOJIOBHO-NIPOLECCYATbHBIX HOPM.

VquTeBas  BHIIIEH3TOKEHHOE, CilelyeT CKa3arh 00 aKTyallbHOCTH
BBIOpAHHOW TeMbl. AKTYaJbHOCTH 3aKJIIOYAeTCs B TOM, 4TO JIHIICHHE cBOOOIBI
gBiIsieTcss Haubosee YacTO MCIOJIB3YEMBIM MEPHJIOM HakKasaHusd, U IO3TOMY
HeoOXOIMMO, YTOOBI 3aKOH O JIMIIEHHHA CBOOOIBI OTBEYal CaMbIM BBICOKHM
TpeGOBaHUAM IIpaBa U CIIPaBeIMBOCTH.

Kpome TOro, CymecTBYeT PsA TeOPETHYECKHX npoGneM, BIAMAIOLWIAX HA
nonsiTHe d(bMEKTHBHOCTH HaKa3aHWsd, ero IoKasaTelel ¥ KpUTEPHUEB, yCIIOBUH H
daxTopoB, BIMAIOMMX Ha 3(PEKTHBHOCTH; METOLOJIOTHIO 3G (HEKTUBHOCTH U

MPABOBBIX HOPM, PETYJIMPYIOLINX IHIleHue cBoGoasl, U T. A. be3 rmybokoro u
3



BCECTOPOHHEr0 Pa3BUTHS MMOHSATHH, UCTIONBE3YeMBIX IIPU M3y4eHHH 3THX NPoOIeM,
HEBO3MOXKHO YCTAHOBHUTE, HACKOIIBKO YCIIEIITHO JOCTUTAFOTCS LENH HaKa3aHus IpH
HATO0KEHHUH TIODEMHOTO 3aKIFOUEHHS WU IpHiokeHue 3G heKTUBHO.

[lenpl0 MCCIENOBAaHKUS SBJISIETCS U3ydeHHEe 3(Q@MEKTHBHOCTH HAKa3aHHUS B
BHUJIE TIOPEMHOTO 3aK/TIOYCHHU.

JI7151 JOCTHIKEHHS 9TOH Ie/TH He0OXO0JUMO PEIIUTh CIICIYIOIHE 3a1a4H:

— PacCMOTPETh MOHSTHE JIUIIEHHUS CBOOOJBI B KayeCTBE BHJA YTOJOBHOIO

HaKazaHusI,

— yKa3aTh KiIacCUGMKAIMIO BUIOB JHUIIEHHS CBOOOIBI M MX OCHOBHBIC
0COOEHHOCTH;
— IPOAHAIM3UPOBATh MOHATHE U KpATEpHH 3QYEKTUBHOCTH HaKa3aHUA B BH/C

JULIEHUs CBOOOIBI;

— BBISBUTH MNpOOJIEMBI LENM HakasaHHs B BHAe JHIIEHHs CBOOOABI HA
omnpeneaEHHBIA CPOK.

O6BEeKTOM HCCIENOBAHUS SBISIIOTCS OOIIECTBEHHO-IIPABOBELIE OTHOILCHHMS,
BO3HUKAOILKE B MPOLIECCE IPUMEHEHNS HaKa3aHUsl - JIMIICHUS CBOOOIBL.

ITpeameTroM WCCIeNOBaHUA SBIACTCS Mepa yron()BHoro HaKazaHHsA —
JIUIIEHHE CBOOOIBI.

TeopeTtudeckylo 6a3zy HCCIEeIOBaHMS COCTABWIM Hay4HblE TPYABI TAKUX
YUEHBIX U CIELHAIMCTOB B 00J1aCTH yroJIoBHOro npana, kak Illaproponckuit M.,
Kopuaruna A.JO., ConosseB ILIL., Cynnypos @.P., Kpyrmukos JIJI. u mMHOTHE
IOpyTrHe.

MeToOJIOTHYECKY 0 0a3y HCCIeIOBaHUS COCTaBHIM METOAa aHalus3a
HOpPMATHBHO-TIPABOBOI0 MaTepHala, CpaBHeHHe, HHAYKIMS, e IyKLHs, BEIBOJ.

KOMMO3UIIMOHHO UCCIEIOBAHWE COCTOMT U3 BBEICHHs, [IBYX IJIaB,

3aKJIFOUEHHUS U CIIUCKA UCIIOJIb30BAHHBIX HCTOYHUKOB.



I'aaBa 1. Yro/ioBHO-NIPaBoOBbie OCHOBBI XaPAKTEPHCTHKH HAKA3aHHA B BH]E
JHIIEeHUs ¢BOOOABI

1.1.1lousiTHe JHINEHUS cB0OOAbI B KayecTBe BH/A YroJOBHOIO HaKa3aHHs

Cornacuo cT. 45 YronoBHoro kozekca Poccuiickoii Deepanyi JTHIICHHE
cBOGOIBI B KayecTBe OCHOBHOTO MPECTYNHMKA OT OOLIECTBA W IOPYYCHUH eMy
co0IoaTh MpaBWiia MOBEJCHHUs, YCTAHOBICHHBIE B MECTaX JIHIICHHUA cBODO/IBI,
4To  ObecreuMBaeTCs ~ TOCTOSHHBIM W BCECTOPOHHMM  HaOMIOJCHHEM
aIMHUHHUCTPALIUH TIOPHMEI.

JImmenue cBOOOXBI IPEACTaBIeHO B CT. 45 VYrolOBHOIO KOZeKca
Poccutickoi d)e;[epauﬂﬂl C TpeMsi BUZAMH HaKa3aHHs: apecTOM, BU/a yrOJIOBHOTO
HaKa3aHWs 3aKJIF0YaeTcs B HACHILCTBEHHOM U30JISAIMH TIOPEMHBIM 3aKIIIOYEHHUEM
Ha ONpeIe/IeHHbIH CPOK U MOXKU3HEHHBIM 3aKII0YECHUEM. ITo conmepKaHUIO 3TO BCE
W30JISIIMsS  OCY)KJEHHOTO OT 00InecTBa, TaKoe € OrpaHnIeHHE cBO0O/1BI
mepelBMKEHHss W BRIOOpa MecTa JKHTENbCTBA, a Takke cBoGoma BbIDOpA
npodeccyu, MecTa U Xapakrepa paboTsl, yCIOBUN KHU3HH U APYTHX. OTH TpU THIIA
HaKa3aHWs pPasIuYaloTes ABYMs Crocobamu:

B COOTBETCTBHH C PEXHUMOM CITyXOBI: apecT OCYIIECTBISETCS B CTPOroH
W30SLHHM OT OBIIEeCTBA - B MECTaxX COJEPXKaHUS IOI CTPaKeH; TIOPEMHOE
3aKIOUeHHe Ha OINpeleNeHHBI IepuoJ - B KOJOHHAX - IIOCCNCHMIX,
06pa30BaTebHBIX KOJIOHHAX, MCIPABUTENBHBIX YIPEKACHHIAX, HCIPABUTEILHBIX
KOJIOHHSIX OOLIMX, CTPOTO M CIEHHUAIBHBIX PEKUMOB UK B TIOPHME; NIOKU3HEHHOEC
3aKJIF09eHNE - B KOJIOHHU 0c000ro pesxuMa Hitd B Tfopr,Mfs.2

C TOYKH 3pEHHs: apecT Ha3HAYAeTCs Ha CPOK OT OJIHOTO 10 MIECTH MECSLICB,

TIOpeMHOE 3aKITI0UeHre Ha OTpEeeNieH bl CPOK - Ha CPOK OT ABYX MECALEB N0

I wyronosHeIi Koneke Poccuitckoit @eneparmuu” ot 13.06.1996 N 63-03 (pen. ot 03.10.2018)
TekeT JoKyMeHTa omy6imkoBad B u3yaHusax "Cobpanue 3aKOHONATCIRCTBA P®", 17.06.1996, N
25, ct. 2954, "Poccmiickas rasera”, N 113, 18.06.1996, N 114, 19.06.1996, N 115, 20.06.1996,
N 118, 25.06.1996.
2 Hopumxuit H.A. Kpumunonorus / H.A. Hopunkuii. - M.: FOpuuieckas ureparypa, 2013. -
c.78
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IBAJIATH JIET; ¥ MOKH3HEHHOe 3aK/IOYeHHe, KaK BHIHO M3 ero HasBaHus - 0e3
KpaiiHero Cpoxa.

C rOpHIMYEcKOd TOYKM 3peHHs JHIIeHHEe CBOOOMIBI MpEACTaBiseT coOoH
KOMILJIEKC MTPAaBOBBIX OrPaHWYCHUH: OCYKIEHHBIH MOJIHOCTBIO JIHIICH HEKOTOPBIX
mpaB ¥ cBOGOJ, @ YaCTHYHO - Apyrux. Eciu MarepHanbHO TOBOPHTE O JIMIIEHAN
OCY)KIEHHOT'O OCHOBHBIX KOHCTHTYLMOHHBIX NPaB W CBOOOJ, TO CJIOBA IMIIEHHE
cBOBOIIBI» B IEPBYIO OYepeIb O3HAYAIOT, YTO OCYXKICHHBIH HE MOXeT CBOOOIHO
nepeMeniaThcsi Ha TeppuTopuu Poccuiickor denepanyu M BEIOMpaTh MECTO
KHUTENbCTBA. TaxkuMm o0pa3oM, 3TO JIMIO JIMINAETCS IIpaB, rapaHTUPOBAHHBIX
rpaxianam 1o ctathsm 22 u 27 Koncrutymmu Poccuiickodt ®enepammi. Jlnia,
NIPUTOBOPEHHbIE K JIMIIEHHIO CBOOOBI, 00A3aHBI OCTaBAaTBCSA B MCIPABUTEILHOM
yUpeXJIeHHH Ha Bech CpPOK HakaszaHusi. IloGer w3 TIOPBMBI B COOTBETCTBHH CO
cratbeil 313 YronoBHOro KoeKca SBIIETCS MPECTYINICHUEM. 4

Kpome TOro, OCYXHEHHBIM, COAEPIKAIIMMCS B HCHPABUTEIBHBIX U
06pa3oBaTeIbHBIX KOJTOHHUSAX, a TAK)KE OCTABJIICHHBIM B CIIE/ICTBEHHBIX H30JIATOpaX
W TIOPsMax IS TpPOBEJEHHS PEMOHTHBIX paboT, MOXeT OBITh pa3perleHo
BBIE3)KATh 3a IpeleNbl MECT COIEPXaHUA ITOX CTpaXkel W3-3a MCKIFOYHTETBHBIX
JIAYHBIX OOCTOATENHCTB HA CPOK /0 7 AHeil , cuuTas BpeMs, HeOOXOoauMoe s
rnepeMeIneHus Tyaa 1 o6paTtHO. Bpems, MpoBeIeHHOe OCYKICHHBIM BHE TIOPbMEI,
3aCYUTHIBAETCS B CPOK OTOBIBAHMS HaKa3aHMI.

Crates 43 Komcruryuumu Poccuiickoii  ®enepanuy  rapaHTHPYET
coONMIOleHHe MHOTHX TPaXIAHCKWX IIpaB ocyXAeHHbIX. [Ipumepom 3TOrO
SIBIIsSIeTCsI TIPaBoO Ha obpaszosaHue. B To ke BpeMs OCHOBHOE obuiee 00pasoBaHHe
SBNsieTCS 00sI3aTENBHBIM IS JIWL, IPUTOBOPEHHEIX K TIHOPEMHOMY 3aKJIHO4EHHMIO,
KOTOpBIE He JOCTUIIH Bo3pacTa 30 rer.!

C mpyroii CTOPOHBI, HEKOTOPbIE KOHCTHUTYLIHOHHBIC ITpaBa H IPaXXIaHCKHE

CBOGO,E[EI OCYXIOCHHOI'O HE MOTYT OCYILIECTBIIATECSA, HE HANPAMYIO HU3-3a HX

3 Topmukoe A.C. Hakazanue 1o COBOKYIHOCTH IpecTymIenny u npurosopos / A.C. I'opmikos. -
Kpacnosipck, 2016. —c. 65
* Cymaypor ®.P., Bakymuna JI.B. Jlumenue cBoGOME! W NpaBa OCYKICHHBIX B Poccuu. -
TonesiTTH, 2014. —C. 75
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3aKOHOJATENBPHOIO 3ampeTa, HO KOCBEHHO, HalpuMep, B CHIYy peXHMa
NPUHYIUTETHHOIO UCIIOTHEHNS HAKa3aHUH.

Takuwe MOHSTHS, KaK HENPHKOCHOBEHHOCTh JKWIMINA M 3allUTa YacTHOU
JW3HW, CEKpeT NeperucKH, [OYTOBble, TenerpadHble M Apyrde COOOIICHHS,
[POBO3ITIANICHHBIE OCHOBHBIM 3aKOHOM, He TMPHUMEHSIOTCS K OCY)XKASHHBIM. Mx
BEIlH, CIIABHBIE MECTA, H OHHM CaMH MOTYT OBITh OOBICKAHBI, YTOOE! OOHAPYXUTH U
3axXBaTUTh 3alpellleHHble npeameTsl. Kpome Toro, BXoasiuye NepeBobl MOAIEXKaT
IpOBEPKE, @ KOPPECTIOHACHIIMS IOJUIEKUT nensype.’

Ciiefyer OTMETHTb, 4YTO B COBPEMEHHOM pOCCHICKOM oOIuecTBe
GOJBIINHCTBO YCTAHOBICHHBIX KOHCTHTYIHOHHBIX TIpaB ¥ CBOOOJ rpaXkhaH Io-
PEXKHEMY OTPaXXAIOTCS B IPABOBOM CTATyCe OCYXKEHHOTO. 8

[IpiMepoM 3TOro sBIsieTcs paboTa aIMHHUCTPAUUK HCIPaBHUTEIBHBIX
VUPEXIEHNH, a TaKXKe PEryIHPYIOIINX OPTaHOB C TOYKHM 3PEHMS COOJIOJCHHUS
rapaHTUil PaBEHCTBA IpaB U CBOOOJ 4YellOBeKa W TpaKJaHWHA HE3aBHCHMO OT
[10J1a, packl, HAMOHATBHOCTH, A3bIKa, IPOMCXOKACHHUS , IMYIIECTBEHHBIA U HHOM
cTaryc, oTHomeHuWe K penurud H T. A. (cratea 19 Komcrutymwmu Poccmickon
®enepanyn). '

3mech TaKkKe MOXHO OTMETHTh, YTO «HUKTO HE JOJDKEH IOABEprarbeCs
IBITKaM, HACHWIHUIO, JPYroMy IKECTOKOMY HIIH YHIDKAIOIIEMY JOCTOMHCTBO
obpamennio wuaM  Hakazamo»  (ctates 21 Koncturymum —PoccuicKoH

CDe,uepauHHS). Taxxe rapanTUpyeTcs IpaBoO JT000ro rpaxknaHuHa Ha IMOIydeHHe

> Cynnypo ®.P., Bakymuua JL.B. Jlmmenue cBoGombl M IpaBa OCYkACHHBIX B PoccHu. -
Tonbarta, 2014. —c. 78
5 Hosuuxuit H.A. Kpumunonorus / H.A. Hosuukwii. - M.: FOpuandeckas nareparypa, 2013. —
c.76
7 Huuyrosckas O.H. IIpo6ieMHbie BOTPOCH! MTOCTPOEHHUS CHCTEMbI HaKa3aHUH B COBPEMEHHOM
YTOJIOBHOM 3aKOHOJaTenbcTBe Poccuiickoi Penepamuu / O.H. Huuyrosckas // IlpaBo
nonuteka. - 2017. - Ne 10. —c. 34
8 Koncrurymus Poccuiickoit @enepanuu” (IPHHATa BCEHAPOJHBIM TOTOCOBAHHEM 12.12.1993)
(c ydeToM MompaBoK, BHeCeHHBIX 3akoHamu P® o nomnpaskax x KoHCTHTYIHH P® ot 30.12.2008
N 6-®K3, or 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-0K3, or 21.07.2014 N 11-OK3)
OdunuansHbli TekeT Komcrtutymuu PO ¢ BHecenHsMu mompaskamm oT  21.07.2014
onyOIHKOBaH Ha OdurmansaoM HHTEPHET-TIOpTaIe IIPaBOBOH HHpOpMALUH
http://www.pravo.gov.ru, 01.08.2014, B "Cobpanun 3akoHonarensctsa P®", 04.08.2014, N 31,
cT. 4398.
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KBaTHOUIMPOBAHHON ropuandeckoif momomm (cratest 48 KoHcTHTynuu
Poccuiickoit @enepanyn).

T0BOpsl O rapaHTHSX OCYIIECTBICHHsS NpaB M CBOOOJ, CIEXyeT OTMETHUTB,
YTO OHW, HECOMHEHHO, HEOTAEIUMBI OT TpeOOBaHMH IpaXKJaH K BBIIOJIHCHHIO
CBOMX COLMANBHBIX O0O0s3aHHOCTEH., OTO TakKKe OTHOCHUTCA K JIHIAM,
cOZep KAIUMCSI B MECTaX COZICPIKaHUs MO/l CTPaXEH.

Bymyun rpaxmadusoM Poccuiickoii ®esepaiiuy, OCYXACHHBIH o0s13aH
cobmonath KOHCTUTYLHIO M Jpyrde POCCHMCKHE 3aKOHBI, COOJIOAATh IpaBHiIa
OBIIEKUTHS, YBOKATH MHTEPECH APYTHX JHL, 3a00THTBCA O rocCyapCTBEHHOH
cobcTBeHHOCTH H T. A. OHAKO CYIIeCTBYIOT OTpPaHHYEHHsI - B YaCTHOCTH, JIMIA,
oTOBIBAIOIIME HAKa3aHWE B BHJE JHIIEHUS CBOOOJBI, B MHpHOE BpeMs He
BepOYIOTCS B psifibl BoOpyKeHHBIX Cun’

B npuHmHIe, MOXHO BBUIEIWTH JBa THNA KOHKPETHBIX TMpaB ¢
0653aHHOCTEH, BBITEKAIOIHE U3 PABOBOrO craryca ocyxaeHHbIX. Ocobble mpasa
1 00s3aHHOCTH IEPBOrO POJa CBS3aHBI C OIPAaHHYECHMSAMH B OOIIMX MpaBax M
00513aHHOCTAX OCYXKAEHHBIX. TakuM 00pa3oM, MPaBo OCY>KISHHOI'O Ha IIEPENHUCKY,
JaTy, IOJy4eHHe ITOCBUIOK MM TPaHCIIALHH, NpaBO Ha YIpaBleHHe JHIHBIM
BpeMeHeM, IPaBO Ha IMOKYNKY M XpaHEHHE paspelIeHHOro CNHCKa MPOAYKTOB
MATAHAS ¥ IPEJIMETOB IMEPBOH HEOOXONMMOCTH M T.[. SBIACTCA CICACTBHEM
OrpaHHYeHHs OCYKICHHOTO B MpaBe KOHTPOIHPOBAaTh s M Pe3yJNbTaThl CBOCH
paboThl B OOIECTBEHHOMN KU3HH H T. 1.

HaxasaHue B BU/ie TIOPEMHOTO 3aKJIFOYEHMS HA ONpPENesIeHHBIH CPOK valle
BCEro MpMMEHSETCs B CyAeOHON MpaKTUKe 10 YrOJOBHBIM [ej1aM, ITOCKOJIBKY OHO
cuutaercs HambOonee 3(Q(EKTUBHBIM HakasaHWEM U JIML, COBEPIUMBIINX
IPeCTYIUIEHHS PA3INYHON CTENEHU TSHKECTH, YUCIIO OCYKACHHBIX YBETUIUBACTCS.
XoTsi NpeBeHTHBHBIA d(eKT TuuIeHus cBOOOAbl Ha ONpENeNeHHBIH MepHOa B

YaCTHOCTH 3aBHCHT OT MHOIHX INPHYHH, B TOM THCJIC OT coAepiKaHusl HOPMEL, €€

? ®enepansuplt 3axoH ot 28.03.1998 N 53-03 (pex. ot 03.08.2018) "O BouHCKOMH 00s3aHHOCTH
¥ BOGHHOM cyx06e" TeKCT MOKyMeHTa omy0mruKoBaH B u3jganusx "CoOpaHue 3aKOHONATENbCTBA
P®", 30.03.1998, N 13, ct. 1475, "Poccuiickas razera", N 63-64, 02.04.1998.
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CTIpaBeIMBOrO M HaJUIeXaIlero MpUMEeHeHHUs, COCTOSIHUS [IPAaBOBOM IIpOIaraH/sl,
NIeSTEIBHOCTH TIPABOOXPAHUTENBHBIX OPraHoOB, OOLIECTBEHHBIX OpraHHW3alud H
psifia COIMATBHBIX (PaKTOPOB. L

Cpenu Bcex 00CTOSATENBCTB, BIMSAIONIMX HA COCTOSHHE MPECTYNMHOCTH, €Ba
JIM MOYKHO TOYHO OTPENIENTUTE BKIaJ, KOTOPBIA TaKoe Haka3aHHe HeTIOCPEACTBEHHO
NpefyCMaTpHBaeT TIOPEMHOE 3aKIIOYeHWe Ha onpejeseHHsli mnepuon. Ho
IPAKTHKA MOKA3BIBAET, YTO OHA SBNsSeTcs Haubosee MPOIYKTHBHBIM (aKTOPOM B
Gopsbe ¢ IPECTYNMHOCTBIO, IIOCKONBKY OHAa 00jajaer cambiM BBICOKHM
KapaTelbHBIM COJEPKAaHWEM Cpely APYTMX BHIOB YIOJNOBHOTO HakasaHus (3a
HCKITIOYEHHEM CMEPTHO# KasHH)' .

Takum 00pa3oM, eCllH paccMaTpHBaeTCsl JIMIIEHHe CBOOOJBI Kak Mepa
06pa30BaTEIFHOTO BIUSHUSA, TO MPOLECC EPEOCMBICTICHUS JIMYHOCTH PEANM3yeTCA
COOTBETCTBEHHO dYepe3 ornpenesieHHble JueHus. IIpexae Bcero, 3To KacaeTcs
WHAMBHIYAJbHOCTH, HHTUMHOTO IIPOCTPAHCTBA, TIIpaBa yNpaBIATE CBOUM
BpemeHeM. UeTkas OUCLHUIUIMHA, TOPAIOK, MOJHOE MMOCITyIIaHHe - BOT OCHOBHBIE
KPUTEPHH JIJIs HCTIPaBUTEIIBHBIX yupexaeHuil. TeM He MeHee, HECMOTPS Ha TO, YTO

OCYKIEHHBIE MTONB3YIOTCS GOMBIIMHCTBOM CBOUX KOHCTHTYIIHOHHBIX MPAB.

' Huuyroscxas O.H. [Tpo6nemHBIe BOIPOCH! TOCTPOCHHS CHCTEMBI HAKa3aHUA B COBPEMEHHOM
yYrOJIOBHOM 3aKoHOZJaTenbcTBe Poccumiickoit ®enepaumn / O.H. Huuyrosckas // Ilpaso u
nojmtHka. - 2017. - Ne 10. —c¢. 37
1 3akon PO or 21.07.1993 N 5473-1 (pex. ot 19.07.2018) "O6 yupexaeHusix W OpraHax,
MCTIOMHSIONMMX YTOJNOBHBIE HAKa3aHHs B BH/IC JHINEHHA CBOOOAB!"
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1.2.KnaccupuKanns BHIOB JHIIEHAS CBOOOIBI H HX OCHOBHbIE 0CO0EHHOCTH

Bupl TIOpeMHOIO 3aKJIFOYEHMUS !
1. TropeMHOe 3aKiIIOYeHHe Ha ONpENEeNIeHHBIH CPOK Ha3Ha4yaeTcs Ha CPOK 1O 20
JIeT, 4 COYeTaHHeM IIPEeCTyILIeHH il - 10 25 JeT - coueTaHueM NpUroBopos - 10 30
Jer.

CornacHO yrojOBHOMY 3aKOHONATeNbCTBY HakasaHWe B BHIC JUIICHHS
cBOGOIBI Ha ONIpEIeNeHHBIM CPOK B IEPBYIO OYepelb IpeirnoyiaraeT JUIICHHE
OCYXJIEHHOTO CBOOOJIBI Nepe/IBIKEHNS, a TaK)Ke OTPaHMYCHHs Ha HCIIOb30BaHHE
ero Jocyra M peausamuio npasa Ha paGoty. Ilosromy wmenrne cBOOOIEI,
NOMHMO H30JISIIMH, BJiedeT 3a Cco0OW YCTaHOBIEHHBIE 3aKOHOM IIPaBOBBIC
OrpaHHYeHNs, KOTOpBIE B COBOKYIHOCTH 3HAYHTENBHO MEHSIOT (10 CPaBHEHHMIO C
IpYyrMMH 4leHaMH oOIuecTBa) ero IpaBoBod cratyc. B OCHOBHOM 3TH
OrpaHHYeHHs PACTIPOCTPAHSIOTCS Ha chepy MOTUTHIECKOTO KOHTEKCTa ( yqacTie B
BEIOOpAX), TPy, XHUIbe, CEMBIO U PAX Apyrux mpaB. KpoMme Toro, HakasaHue 3a
JWIIeHHe CBOOOABI IOApa3yMeBaeT MKCIOJb30BaHHE KOHKPETHBIX MEp 110
HCTIPaBIICHHIO TIOIOKEeHHA,

TiopeMHOe 3aKIIOYEHHE HAa ONPEJENeHHBI CPOK IO POCCHICKOMY
yronoHoMy mpasy (ctares 56 YK P®), onuH 13 BUJI0B Haka3aHUs (Ha3HA4aeMbId
TONBKO KaK OCHOBHOM), 3aKMIOYaeTCs B HM3OJISILUM OCY)XAEHHOro orT obuecrsa
MyTeM HalpaBJIeHHd €ro B HCIPABUTEIBHYIO KOJIOHHMIO WM K ofme#t, cTporoun
TIOpbME HJIM CIIENMAIbHOMY JICHCHHIO WM TiopbMe. Jlula, MPUroBOPEHHBIE K
JIMIIEHAI0 CBOOOIBI, HE IOCTUIIINM BOCEeMHAIUATH JIeT IO MPHUIOBOPY CyAa,
TOMEIIAIOTCA B 00pa30BaTeIbHBIE KOJOHUH OOIIEro MIH HHTEHCHBHOTO PEXHMA.

B ugactHOCTH, 20-neTHUI CPOK TIOPEMHOTO 3aKJIIOYEHHs YCTAHOBJICH IJIA
GOJBLIMHCTBA IPECTYIUIEHHH MPOTUB OCHOB KOHCTHTYLHOHHOTO CTpOA H
rOCYJapCTBEHHOM G€301acHOCTH, HANpHMEp: roCyHapCTBeHHas U3MeHa (CTaThd
275 VYTronoBHOTO Kojekca), wmmuoHax (ctaThs 276 VYroIOBHOrO Kozexca),

BOOPYXEHHBIH MsATex (cTaTbs 279 YronoBHOTO Kofekca), yOuicrBo (dacTs 2

12 Txauesckuit, FO.M. TIporpeccuBHas cHCTeMa HCIONHEHHS YToJOBHbIX Hakasanuil / I0.M.

Txauesckwuii // IIpectymienune u Hakasarme. 2017, -Ne 5. - C. 15
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crateu 105 VromosHoro xomekca Poccuiickoit @eneparuu), Teppopusm (4acTsb 3
cratsu 205 Vrosnosuoro xozexca Poccuiickoit @enepamuu), 6aHAUTH3M (4acTh 3
cratei 209 YromoBHOro xomekca Poccuiickoit @enepanum), NOCAraTeIbCTBO Ha
KW3Hb  JIAUA, OCYINECTBIISIOIIEro  INpaBOCyaWe  WIH  IPEBapHUTENIEHOE
paccnenosanue (ctatbs 295 YromoBHoro koxekca PocchiickoH Depnepanun),
[IOCATATeNLCTBO Ha JKU3HB COTPYIHMKOB MPAaBOOXPAHUTENBHBIX OpraHoB (CTaThs
317 VYromosHoro xojekca Poccuiickoir Meneparyiu).

HecoBepIlleHHOJIETHAE ~ OCY)KIAEHHBIE  IPUTOBOPEHBI K  TIOPEMHOMY
3aKJIFOYEHHIO Ha CPOK He 0oJiee JeCATH JIeT.

CornacHo 3akoHy (4acte | craTeu 72 YTOJIIOBHOrO KOJAEKca Poccuiickon
®enepanuy) CpOK JHIIEHHS CBOOOIBI PacCUMTHIBAETCS B TofiaXx M B MecCslax.
3aKoH MpelyCMaTPUBAET TIePHO] JIUIIEHHs CBOOOIBI JIMLA O] CTPaKeH 10 Cyaa U
10 TeX MOp, TI0Ka MPUTOBOP HE BCTYIHMT B 3aKOHHYIO CHJIy Ha OCHOBaHHM OJIHOTO
IHS B JEHb, @ TaKXKe BpeMsi TIOPEMHOIrO 3aK/IIOYCHHS, HAJOXXEHHOro CyIOM
Ipurosopa a TpecTyIJIEHHEe, COBEpLICHHOe 3a Tpenenamu Poccuiickon
depepanyu, PH SKCTPAIULIAH JIALA U3 OJHOTO U TOTO XKe pacuera.

TaxuM 06pa3oM, Ha CAMOM JieJle CPOK TEOPEMHOTO 3aK/TI0UeH s HCUHUCIISETCS
C MOMEHTA 3aJIep’KaHKs BUHOBHOI'O B Ka4e€CTBE MEPBI MPECEUCHHU.

BepxosHslit cyx Poccuiickoi Penepanny HEU3MEHHO HalpaBjAeT Cyabl VIS
MCIIOJB30BAaHUA  JIMI[,  COBEPIIUBIIMX  MEJIKHE  TNPECTYIUIeHHs,  HIH
HECOBEPIICHHOJETHHX yY4aCTHHKOB Golee OTAacHEIX PECTyIUIeHNH, HaKa3aH!il, He
CBSI3aHHBIX C M30JMPOBAHHOCTBIO OT O0OIECTBa, BMECTO KOPOTKHX CPOKOB
TIOPEMHOI'0 3aKITIOUEHNS.

Ecay cpaBHHMBAThH MOXXU3HEHHOE 3aKiloueHue B Poccuu U Apyrux CTpaHax,
HanpuMmep, B BenukoOpuTanuyu MOXKHO BUIETh, 4TO 310 14,5 seT. Takoe THIIEHHE
cBOOOIBI MOIAETCS B KOJIOHHAX 0cO0DOro pexxuma.

B Poccuiickoii ®eneparuu Takoe THIIEHHE CBOOOIBI HAllAraercs TOIBKO B

TeX Clydasx, KOTOpble mpexycMoTpeHsl B CrennanbHOM 4acTd A COBEPIICHHUS

13 Tleynukos H.IT. 3aumra mpaB ¥ cBOGOI JTHYHOCTH B YTOJOBHOM Ipomnecce: MoHorpadus /
H.IT. TTeunukos. - Tam60B: U3a-Bo Tam6. roc. TexH. yH-1a, 2016. —c. 90
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00060 TSKKHX MPECTYILIeHHM, KOTOpBIe MOJBEpraioT CMepTeIbHOU ONACHOCTH Ha
4eloBeKa, a TaKxe OBIIECTBEHHOE 3[PaBOOXpaHEHHE, OOIIECTBEHHYIO
6e30MacHOCTh, CeKCyalbHYI HENPHKOCHOBEHHOCTE M T. 1. Kpome Toro,
VronoBHBIM Kkomekc Poccuiickoii ®enpepandu ompenenser KaTeropuu JHI,
KOTOpBIE HE MOTYT OBITh IPHIOBOPEHBI K MOXH3HCHHOMY 3aKIIFOUCHHIO, K STHM
KATErophsM OTHOCSTCS YKEHIIHUHEI, HECOBEPIICHHONETHHE, MYXTHHBI, KOTOPEIM K
MOMEHTY BBIHECEHHSI IIPUTOBOpa 65 JIET.

B COOTBeTCTBHH co cTatbeit 57 VYronmosHoro kozekca Poccuiickoi
®enepanuy B 1996 roxy moM3HEHHOE 3aK/IIOYEHHE YCTAHABIMBACTCA TOIBKO B
KagecTBe AalNbTEPHATHBE CMEPTHOM Ka3HH 32 COBEPIICHHE 0co00 TSKKHUX
TMpecTyIUICHHH, KOTOpBle YIIEMISIOT JH3Hb, U MOTYT OBITh Ha3HAYEHEI
HETIOCPENICTBEHHO CYyIOM, KOT[a OHO CYMTaeT BO3MOXHBIM HE NPHMEHATH
CMEPTHYIO Ka3Hb. '

B kauecTBe Haka3aHWUs ITOXKM3HEHHOE 3aKIIOYEHHE IMPETyCMOTPEHO 32
ClIeIyIOIHE TIPECTYILICHHS: yOUHCTBO (4acTh 2 CTaThbH 105 VronosHoro xojekca
Poccuiickoit ®enepain), NOCSTaTeNIbCTBO HA JKM3HB TOCYNapCTBEHHOTO HIM
obmecTBeHHOro gearens (crates 277 VYTOJIOBHOTO KOZEKcCa (crates 295
VronoBHOro Kojekca Poccumiickoii ®enepanuy) H NOCATaTebCTBO Ha JKH3HB
COTPYIHHKA IIPABOOXPAHUTEIBHBIX OpraHoB (cTatbst 317 YK PD)"”,

JIumenne cBOOOAB! 3aKIOYCHO B H3OJALHH OCYXIEHHOIO OT oOrecTBa
IMyTeM NMOMELICHHs B CIEHMAlbHBIE HCIPABHTENIbHBIE KOTIOHUH ocoboro pexuma
JUISL OCYXKIEHHBIX, OTOBIBAIOIIMX MOKU3HEHHOE 3aKIIIOYCHHE, U IS OCYXKICHHBIX,
KOTOpEIE OBUTH 3aMEHEHbI TTOKU3HEHHBIM 3aKIFOUCHHEM .

OHHU MOTYT GBITE OCBOOOKAEHBI OT NATbHEHIIET0 HAKa3aH!s:!

1. B COOTBETCTBHHU C aKTaMH{ aMHUCTHH HJIH [TOMHJIOBAHHS,

4 TTeunukxos H.IT. 3amuta npas u cBOOOX JTHYHOCTH B YTOJOBHOM IIpOIECCE: moHorpadus /
H.II. [Teunuxos. - Tam6oB: U3a-Bo Tam6. roc. TexH. yn-Ta, 2016. —c. 97
IS Txauepckwmii, }O.M. IIporpeccuBHas cucTeMa HCIIOJHEHHA YTONOBHBIX HaKasaHHH / FO.M.
Txauenckuit // [Ipectyninenue u Hakasanme. 2017. - Ne 5. - C. 17
¢ Tlomomapes, C.H. OrtObBaHHe HaKa3aHus B MeCTax JIMIUICHHSL cBoGompl:  yueOHO-
metommueckoe mocobue / C.H. ITonomapes. - M.: FOnutu-/lana, 2016. —c. 44
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2. YCIOBHO-IOCPOYHOE OCBOOOXKIEHMe, ecii Cy[I NMPU3HAET, YTO UM HE HYyXKHO
oTOBIBATh HAKa3zaHWe jamblue (4acTh 5 CTatb 79 VYTOIOBHOIO KOJCKCA
Poccuiickoi @enepanun).

CraThs 85 YronoBHOro KojeKca MpeaycMaTpHUBaeT, YTO aKT IOMHIOBAHH
MOYXET OCY/AHTD 3aKIIOUEHHOTO OT JajbHEHIIero OTOBIBAHNS HAKA3aHUs, OH MOXET
6BITH YMEHBIIEH WA 3aMeHeH Oollee MATKMM HKasaHHWeM. UTo KacaeTcs TeX, KTO
IIPUTOBOPEH K CMEPTHOH Ka3HHM, TO C MOMIJIOBAHHEM Pa3pEIIaeTCs 3aMEHATh 3TO
HAKA3aHUE TOJIBKO TOMKU3HEHHEIM 3aKJI0OYEHUEM HJIM TIOPEMHBIM 3aKIH04YCHHEM
CpPOKOM Ha 23 JeT.

OcyXIeHHblE K [OKH3HEHHOMY 3aKIIOYEHHIO, a TaKXKe OCYXIeHHbIC,
KOTOphle ObUIM 3aMEHeHbl CMEPTHOH KasHBIO B TOpAIKEe MOMHIOBAHHA
NOXW3HEHHLIM  3aKiMio4eHueM, OTOBIBAIOT  Haka3aHue B CICHHANBHBIX
HCTIPAaBUTENBHBIX KOJNIOHHMAX 0CO00OT0  pexuma, obecrieynBass HX IOJHYIO
W30JISIIMIO OT OOIIECTBA ¥ NOBBIILEHHYIO CTEIeHb HAONIFOICHUE 38 HX TIOBEJICHHEM.
B cooTBeTCTBHHM ¢ TpeGOBaHMAMH YTOMOBHO-HCIIOMHUTEIFHOIO 3aKOHOIATEebCTBA
B TedyeHHe nepBbix 10 JeT OHM HAXOHATCS B CTPOTMX YCIOBHSX OTOBIBAHMS
HAKA3aHWUs, TOMELIEHHOTO B GOKUpyeMble s4eiiky, KaK MpaBuio, He Goree ABYX
geoBeK B KAKIOM. [l YCHIIEHHS KapaTelbHOrO BO3JEHMCTBUS CyHd MOXKET
HAa3HAYMTH OTOBIBAHME YacTH CpOKAa OCYXICHHBIM YyKa3aHHOW KaTeropuu B
TIOpbME.

Bompoc O TPHMEHEHHH CPOKa HCKOBOHM J@BHOCTH (CTaThd 78, 83
VromoBHOro Komekca Poccmiickoit @enepalud) HIy, COBEPLIMBIIEMY
TpecTyILIeH}E, HaKa3yeMoe NOKM3HEHHBIM 3aKITI0YEHIEM, ONPENEISETCS CyI0M.
Ecnu mocMoTpeTh Ha CT. 44 YTO/NOBHOIO KOJAEKCa, MOKHO MOHATD, YTO JHUIICHHE
cBOGOMIBI Ha KOHKPETHEIH CPOK M MOKH3HEHHOE JIMIIEHHE CBOOObI He SBIISIOTCS

2-Ms aHaAJJOTHYHBIMH THIIaMH, a 2 He3aBHCUMBIMHA HaKaBaHHSIMH,ls

""" Tlomomapes, C.H. Ot0ObpiBanHe Haka3aHus B MeECTaX JIHIICHHT cBoGOaBL yueOHO-
metomuueckoe mocobue / C.H. ITonomapes. - M.: FOuuTH-]laHa, 2016. —c. 89
18 yronosroe npaso. Yacts O6mas i Ocobennas: Kype nekuui / I'.A. Ecakos, A.H. Papor; noz.
pen.A.. Papora. - M.: TK Ben6m, M3x-so [Tpocmext, 2015. —c. 66
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1.3. OcHOBHBbIE 0COOEHHOCTH HAKA3AHHS B BHJIe IHIIEHHS ¢BOOO/BI

JIumenue cBOGOMBI COCTOUT B HM3OMAIMM OCY)XISHHOro OT OOmecTsa M

OCYIIIECTBIIETCSB CIIEAYIOIIMX THIIAX HCIIPABUTENbHBIX YUpEKICHHMN:

1. KOJIOHHUHU-TIOCEJIEHHU S,

2. UCIIPABHUTEJIBHBIC KOIOHHH OOLIETO PeKUMA;

3. FICTIpaBUTEJIbHBIE KOJIOHUH CTPOrOro pexuma;

4. FiCTIpaBUTEIbHBIE KOJIOHUU 0COOO0T0 PeXUMA,

5. TIOPBMBI,

6. MeIMIMHCKHE M HCIPABUTENbHBIE YUPEXJEHHs, [CHCTBYIOIIME HA OCHOBE
KOJIOHH#H 00111ero pexuma,

7. CU30.

8. HeCOBEpPIIIEHHOJIETHHE HAaXONATCA B 06pazoBaTeIbHbIX KOJOHHUIX.

CogepxaHue yroJOBHOTO HaKa3aHWs B BH/E JIMIICHHUS cB06OBI BKIIIOYAET
KapaTeNbHBIA 3JeMEHT, Ha KOTOPBIM 3aKOHOAATENb CCBUIACTCHA HA W30JISILIHIO
OCY)XIEHHOro OT obmecTBa. B HaydHOH JHMTEpaType HET €AMHOTO MOAXOHa K
MOHMMAHHIO H30JISLIHH ocy}rc,ueHHoro.19

[Tpusnaku M30ITSIIIAR :

— W30JIA1Ms OCYXJIEHHOTO OCHOBAaHA Ha OCYKICHUHM Cyia.

— MpeloCTaBIgeTCS CIeIHaIM3UPOBAHHEIMH yUpeKICHUAMH,
OCYIIECTBISIONIMMH HaKa3aHWe B BHAC JMLICHHUA ceobonpsl. B Hacroslee
BpeMsl TAKKeE YUPEXKISHUS HA3bIBAIOTCS «HCIIPABUTEIBHBIMUY.

— W30JISIHA [IOJPa3yMeBaeT CYIIeCTBEHHOE OrpaHMYeHHE MpaBa 4eoBeKa Ha
caMooIpe/eleHre, B YaCTHOCTH, BeIOOp MecTa npeGsiBaHus, BHIOOD
NeSTENLHOCTH, OmpeleieHHe CBOOONHOTO  BPEMEHH,  ONPEAC/ICHHE
COLMANGHOTO Kpyra M B LIEJIOM, M30JALMSA OCYXKACHHOIO IMOApasyMeBacT
[oNHOe W JOCTATOYHO MONPOOHOE OmMMCaHWe Bcero obpasa HKH3HH

OCYXKICHHOI'0O B MeECTax JJAIINCHHWA CBOGO,[H:I, 3TO0 ONHCaHHE 3aKpeIICHO

1% yronosroe mpaso. Yacts O6mas 1 OcobeHHas: Kype JeKIHH / T.A. Ecaxos, A.H. Papor; nmon.
en. A Papora. - M.: TK Ben6u, M3a-so ITpocnexr, 2015. —c. 69
O Mlapuxos M.JI. Hakasanne, ero ueim u 3bQeKTHBHOCTS / M.J1. Illapuxkos. - CII6., 2015. — c.
78
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BHYTPEHHHUMH  IIOJIOXKEHHAMM  COOTBETCTBYIOILETO  HMCIPaBUTEIBHOIO

YUpEXKACHHUI.

HeKoTOpble YYEHbIE CPABHUBAIOT, KaK M30JALMA B MECTaX JIMIICHUS CBOOOMEI
OT/IHYAeTCS OT M3OJILMH BOSHHOCTYKAIMX HA IMOIABOXHOHN 1ozake. M xots Gassl
pasHble, eCTh MHOT'O 00IIero.

HecoBepleHHOIETHHE OCYXIEHHBIE, COBEPIIMBINIE NPECTYIUIEHH B BO3pacTe
710 IIECTHA/IIATH JIeT, HaKa3aHue B BUJE JIHMIIEHNUA CBOOO/IBI Ha3HAYAIOTCS Ha CPOK
He Oojiee mecTH JeT. Ta Jke Kareropus HECOBEPIICHHOJIETHHX, KOTOPBIC
coBepIIMIH 0Cc000 TSDKKHME IPECTYIUICHHs, & TaKkKe OCTaJbHBIE OCYXICHHBIC
HECOBEpIIEHHOJIETHHE, IPUTOBOPEHBI K CPOKY, He NIPEeBHIMAIOIIeMy IECITH JIeT.

Hakasauwe B BHJe JMIIEHWs CBOOOINBI HEe MOXeT OBITh Ha3HAYCHO
HECOBEpIIEHHOJNIETHEMY OCYXIEHHOMY HECOBEPILICHHOJIETHEMY, COBCPLIMBIICMY
HEe3HAYUTEIbHOE WIH YMEPEHHOE NIPECTYIUIEHHE B T€YSHHUE I1epBOro MIECTHAAIATH
JeT B NEPBBIM pa3, a TakkKe OCTalbHBIM OCYKACHHBIM HECOBEPLICHHOJETHHM,
COBEpIIMBIINM MeEJIKHE NPECTYIUIeHHss B IepBeii pa3 (4acte 6 YTONOBHOIO
xonekca Poccuiickoii ®@eneparmu). Korna ocyXIeHHBIH HeCOBEPIIEHHONETHHN
NMPUrOBOpEH K TIODEMHOMY 3aKIIOUEHHIO 332 TSKKOE WIM 0C000 THKKOe
TpecTyIUIeHHe, HIDKHSS TIpe/ieNl HaKa3aHusl, IPe/lyCMOTPEHHBIN COOTBETCTBYIOLIEH
cratheii OcobeHHOM 4YacTH YTOJIOBHOIO KOJEKCa, COKpallaeTCs HaNOIOBHHY
(gactp 6.1. YronosHoro xoznekca Poccun ®eneparyn).”

Takum 06pa3oM, CledyeT CHenarTh BBIBOA, 4TO Jlmimenuwe cBOOOIBI HMEET
HaubopIIee KOIHYECTBO IOPHIMYECKUX OTPaHMYEHHM I OCYXKICHHOLO H,
CIIe0BaTeNBHO, ITOBHIIIEHHYIO PENPECCUBHOCTE 10 OTHOLICHUIO K APYTHM BHIaM
Haka3aHusg. OHO TNpeNyCMOTpeH B 3aKOHE M IIPHMEHSETCS CyJIOM B CilydasX
COBEpIIECHHUS TSDKKHX U 0000 THKKHX MPECTYIUICHHH JIULaM, paHee OCyXICHHBIM
33 3TO HakKasaHHe, PelMAMBHCTaM H T. 1. JIumenue cBOOOABI Halaraercst B

KadecTBE HakKas3aHHWd, KOorza IeJH HakKa3zaHus HE MOIyT OBITh JOCTHTHYTEI Gonee

2! [Ilapukos M.JI. Hakasanue, ero uenu u s¢pgexrusrocts / M.JL. Illapexos. - CIIG., 2015. —c.
73
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MATKAMH yTOJIOBHO-TIPABOBBEIMHE ME€PaMMU; KOPPEeKLHs Je0BEKa BO3MOKHA TOJIBKO
TIPU CTPOTOM U30JIIUH U 0C060M OOpaIeHHH. <

OcyKIeHHBI 32 3TOT BHJl HaKa3aHWs 3HAYMTE]IBHO OIPaHMYEH B Psne
OCHOBHBIX IIpaB. YTOJOBHO-TIPABOBOE  3aKOHOAATEIBCTBO  OCYXXIEHHOrO
peaycMarpuBaeT BO3MOXKHOCTh MPUMEHEHHs CIEIHANbHBIX MNPUHYIUTCIBHBIX
mep (3a 3JI0HaMEPEHHOE HapylleHHe YCTAHOBIEHHOIO TMOpsijKa OTOBIBaHUSA
HAKA3AHWS, HAIPUMeEp, Mepexoi B KOMHATy IS KaMEepHOro Tuma). BaxmbM

3JIEMEHTOM CO BCEMH CONHAJIBHBIMH MEpaMH JTHIICHHA CBO60J.II:I ABIIACTCA

¢B00O1a JINYHOCTH.

2 Conosses JLII. Bompocs! mprMeHeHHs HAKa3aHus 10 yronopHoMy mpasy / JL.IL. ConoBbeB. -
M., 2016. —c. 64
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I'nasa 2. [oasitne 3¢ (e KTHBHOCTH HAKA3AHHSA B BHJE JIHIIEHHS CBOOOIbI
2.1. IlousiTHe W KpUTEepHH 3(P(PEeKTHBHOCTH HAKa3aHHs B BHAE JIHIUICHHA
¢B000aBI

Db (eKTUBHOCTh WCIONHEHUS JIUIICHHs CBOOOMIBI CIEMyeT IMOHMMATh Kak
crocoGHOCTh peajbHO HCIIONB30BaTh CPEeICTBa ¢ HAMMEHBILIMMM 3aTpaTraMH Ha
JIOCTIDKEHHE LieJieM CHUCTEMBI HCIIOJHEeHWs Haka3zaHusd. B Hacrosimee Bpems
VTONOBHBEIM KOJEKC YCTAHABIUBAeT LENH I10 MCIIPABIEHWIO W NPEI0TBPALICHUIO
NpECTYITIEHHUH.

BoccraHoBileHHE  COIMAIBHOM  CIPaBEUIMBOCTH  ITyTeM  HaKa3aHUs
OCYXXIEHHOT'O OCYLIECTBIIAETCS [10 OTHOLICHHIO K OGIIECTBY B LIEJIOM H K JKepTBe B
JaCTHOCTH.

ConuanbHas CIIpaBeITMBOCTE B 00ILIECTBE BOCCTAHABIMBAETCS, HACKOIBKO
3TO BO3MOXHO: TOCYJapCTBO YAaCTHYHO BO3MeIaeT yiepOd, NpUYMHEHHBINA
mrpadom, KoHGHUCKALMeH UMYIIECTBa, NPUHY IUTEIbHBIM TPYOM, COBEpPIICHHBIM
OCY)KIEHHBIMH BO BpeMs OTObIBaHHS HAKa3aHWs B BUJIC TEOPSMHOTO 3aKJIFOUCHHA H
JpYrUX BUIOB HAKa3aHWs; rpaxaaHe yOexkIeHBl, YTO TOCYAapCTBO CIOCOOHO
obecrieunTh HaKazaHHe IMPECTYITHHKA H HAKa3blBAET €ro B COOTBETCTBHH C
3aKOHOM, OCHOBAaHHBIM HA PpALMOHAIBHBIX M COIHAJIBHO-TICHXOJIOTHYECKUX
c006OpaXKEHUAX, TO €CTh C Y4eTOM IIPHHLUIIOB T'yMaHH3Ma, IIPOTIOPIHOHATIBHOCTH,
3pdexTMBHOCTH. B  OTHOIIEHMH KEPTBBl COLMAIbHAs CHPaBEIJIHBOCTD
BOCCTAHABJIMBAETCS ITyTeM 3allUTBl €ro 3aKOHHBIX MHTEPECOB U IIPaB,
HapyIIeHHBIX HpeCTyHJIeHHeM.23

Oco3HaBas 3Ty Ielb, Haka3aHWe B BHJIE JMIICHHS CBOOOABI JOJDKHO
o0ecrieYynuTsh BO3MOXHOCTh BO3MEILEHHMS Bpefa M, HACKOJBKO 3TO BO3MOXHO,
COpPa3MEPHOCTH JIMIIEHHS MM OTPaHHYEHHs IIpaB M CBOOOX OCYXIEHHOIO

IIOTEPNEBIIEr0 OT CTpaJaHHd, KOTOphle OH OBUI BBIHYXKAEH IOIyYHTE B

2 YronoBHO-HCIIOMHHUTENBHOE TIPaBO POCCHM: TEOpHS, 3aKOHOJATENBCTBO, MEKIYHAPO/IHBIE
CTaHJapThl, OTeYeCTBEHHAs mpakTHka kKoHna XIX - nagana XXI Bexa : y4eOHHK [ BY30B / Tlon
pea. A.M. 3yoxosa. M.: Hopma, 2015. —¢. 43

17



pe3ynbTare MpecTyIUleHus. bosee Toro, ciexyer UMeTh B BHAY, YTO HAaKa3aHUE HE
CTaBHT LIEJIBIO IPUYUHUTE CTPAJaHUsA OCYKIEHHOMY.

VcrpaBieHre  OCYXIEHHOIO  COOTBETCTBYET  LeNM  CIEHHAIBHOTO
NpeAyNpe)XIeHHs] MPECTYNHOCTH. OTO [OCTHTaeTCs, KOrAa OCYXKIACHHBIH He
COBepIIaeT HOBBIX mpecTymneHui. CornacHo craTbe YTONOBHOTrO KOAEKCa, Lelb
HCIIPABJIeHUs OCYXIEHHOTO He HalpapjieHa Ha JOCTHXKCHHE TAKMX Pe3yJbTaros,
KaK IIOBTOPHOE OCYXXIEHHE 3aKJIF0YEHHOTO.

Jins crenuanbHOW MPOGMIAKTUKH NPECTYIUIEHHH, HaKa3aHUE IO/DKHO
[IeHCTBOBATH HA OCYXKIEHHOIO HapsLy C APYTHMMH IIPAaBOBBIMH U HEIOPHIWIECKUMH
cpenctBamMi. OQ{EKTHBHOCTh  NOCTHIKEHHMS OTOH ILENH  BBIpAXaeTcs B
COOTHOIIEHUH OOINero M creuuansHoro penuausa. CylnecTBylOT W Jpyrue
KoHIenuuu 3GGEKTHBHOCTH HaKa3aHHs ¥, B YACTHOCTH, TEOPEMHOTO 3aKJIIOUCHHS.

Kpome Toro, xak ykasan Illapropoackuét M.I. 06 >(pexTuBHOCTH
YTrOJIOBHOTO HaKa3aHUs:

— CcOoOMIONEHME YroJOBHOTO 3ampeTa OOBEKTMBHBIMH — 3aKOHAMH,
CYIIECTBYIOIIMMH B OOIIECTBE;

— coOJII0IeHNEe TIPHHLIUTIOB YTOJIOBHOTO TpaBa;

— HEeOTBPATUMOCTE HaKa3aHHs, OIpezesseMas CTENEHbI0 00HapyKeHUs
IpecTyIUIeHns, obecredeHne MUHUMAIbHO BO3SMOXXHOTO Nepuosa OT
COBepIIEeHNs] PeCTYIUIEH!s 10 HaKa3aHus 3a Hero;

— CcTaOMIBHOCTD YTOJIOBHOM ITOJIMTHKH,

— 3aKOHHOCTb [TPUTOBOPA Cya.

Uro KacaeTcsl IpeJOTBPALIEHMs COBEPIIEHUS HOBBIX NPECTYIUICHHH, 3TO
KacaeTci TeX JIMI, K KOTOPHIM HakasaHHe He IpPHMEHsIOCh. To ecTs,
Hen36eKHOCTH HAKa3aHUS JOKHA CAEPXKHUBATEH COLUATBHO HeCTAOMIIBHBIX JIFOJIeH
OT MOTIBITOK COBEPIIEHHUS NIPECTYIIEHUH.

JhEeKTHBHOCTS HMCTIOJHEHWS HAKa3aHUs SBIAETCH YacTbio  oOuleH
npoGneMbl, BKIOYAs LeNBI pAX BONPOcoB 00 3(p(peKTHBHOCTH YroJOBHO-
IPaBOBHIX HOpPM, BKJIIOYas CAHKIMM 3a COBCPLUICHHOEC HMH IIPECTyIUICHHE,

CIIpaBeUIMBOCTE IIPUTOBOPOB U T. .
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O} heKTHBHOCTE HCIIOTHEHUS JTHIICHUS cBOOOIBI 3aBHCHUT OT MHOI'MX
(aKTOpOB, KOTOpBIE CKIAIBIBAIOTCS B COBOKYITHOCTH, YTO ONpPEMENACT CTCICHb
Koppekiui. K HHM OTHOCATCS: XapaKTep BO3HATPaXACHMA 3aKIOICHHBIX;
[PUHIANE COBMECTHOTO pasMEWICHHs JIHI, COBEPLIMBINAX MPEeCTYIICHNS
pa3TMYHOTO XapaKTepa; ILenecoo0pasHOCTh, OTPaHWYEHMs Ha MEpErucKy H
cobpaHus; BO3MOXXHOCTh H OCHOBaHHMS Ul YCJIOBHO-ZI0CPOYHOTO 0CBOOOXKIEHHS;
JOMyCTHMOCTE COBMECTHOTO ~COZEP)KAHHSA OCYXACHHBIX Ha KOPOTKHE M
JUTATEJbHBIE CPOKH TIOPEMHOIO 3aKIIO4YEHHs; B IIEJIOM, NpaBOBOH CTaTyC JIHI,
JIUIIEHHBIX CBOOOABI, MNPHHIMIIBI, XapakTep H TNpeAensl AeATEIbHOCTH
JMOOUTETBCKUX OpraHU3alyil U KOJUIEKTHBOB OCYXKACHHBIX; XapaKTep mtpadoB U
Harpaj B MecTax JHIIeHHs CBOOOBI ¥ IPYTHX i,

OreHyBas JOCTIDKEHME IIETH WCIPABJIEHUS OCYXICHHBIX, MX IIOBEACHHC
nocJie 0CBODOKIEHUs OT HaKa3aHUs CUUTAETCS MOKa3aTeIEM.

S dhEKTHBHOCTD UCIIONHEHNA JUIUEHH CBOOOBI HEM3MEPHUMO IIHDE, HeEM
3KOHOMHYECKast SQHEKTUBHOCT AEATENHHOCTH (elepalbHEIX roCyIapCTBEeHHBIX
YHHTapHBIX npeanpustuil. OQHaKO 3TO OJMH M3 KOMITOHEHTHBIX noKas3aTesen
3¢ heKTHBHOCTH BO3NEUCTBHS TPyl HA Ocy)KILeHHBIX.ZS

OCHOBHBIMH HaIlpaBJICHUAMU TIOBBILLIEHHUS 3 exTHBHOCTH
MIEHUTEHIIHAPHOHN CUCTEMBI SBIIFOTCA:

— pa3pa6oTKa M peaqu3alus Mep IO COBEPIICHCTBOBAHHIO OpraHH3alnH
TNIPOM3BOJICTBEHHON  JEATENBHOCTH  HCIPABUTEIbHBIX yupexAeHuH,
0becIeyeH o 3aHITOCTH JIHII, IPUTOBOPEHHBIX K TFOPEMHOMY 3aKIIHOUYCHHUIO;

— paspafoTKa M peanu3alds Mep IO  CHIKEHHIO KPUMMHOT€HHOM

HaIlpsKEHHOCTH B HCIIPaBUTEIBEHBIX YIPEKICHUAX,

24 \1oOBHO-HCIIONHATENbHOE MpaBo Poccuu: TeopHs, 3aKOHOIATENBCTBO, MEXIYHAPONHBIC
CTaH/IapTHI, OTeYeCTBEHHAs MpaKTuka koHua XIX - Hauasa XXI Bexa : yueGuuk s By3os / [lox
pex. A.U. 3y6kosa. M.: Hopma, 2015. —c. 49
Crpykos H.B. YronoBHas OTBETCTBEHHOCTh H €€ peau3anis B 6opsbe ¢ MpecTyIMHOCTHIO /
H.B. Ctpykos. - Capatos, 2017. —c. 66
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— yIydllleHHe B3aUMOJEWCTBUS OpPraHOB H yupexaeruit YUC ¢ npyrumu
rOCyJapCTBEHHBIMH OpraHaMi ¥ OOIIECTBEHHOCTHIO B Oopsbe ¢
IPECTYMHOCTBIO;

— COBepIleHCTBOBaHUE MPaBOBOH a3kl AEATEIbHOCTH VUC.*

B mpoliecce MCIIOJIHEHHs YTOJIOBHOTO HaKa3aH!Us B BH/C JHIICHHA cBOOOBI
CYIIECTBYIOT [Be MEJH: MCOPAaBICHHE OCYXICHHBIX M IMpPeJOTBPALICHUC
COBEpIIEHHS] HOBBIX NPECTYILICHNH JTHLIaMH, OTOBIBAIOIIMMY HaKa3aHHUE.

HckymeHnue MpecTyTHUKOB OKa3bIBAET KOPPEKTHPYIOIIAN 3(1)(1)61{127

IIpaBma, OH TepsieT CHIY, TOCKONbKY OOBHHHTENBHBIC MPUIOBOPEL,
CBSI3aHHBIE C OTOBIBAHMEM HAKa3aHHsA B MECTAX JHIICHHs CBOOOIbI, BO3PACTAIOT.

HakasaHue crnocoOCTBYeT HOCTHIKEHHIO Ieneil ofmero Ha3HaueHHS.
OIHOBPEMEHHO 3alyTMBaHHE MPECTYIHHKA - 3TO UCIPABUTEIBHOC BO3JIEHCTBHE,
KOTOpOe  yCcHiuBaeT  QYHKIMIO — CHeNMANbHBIX M MHAMBHIYAIbHBIX
TIpe Iy Ipex IeHHH.

OnHOM U3 3a1a4d HaKa3aHUS B BHIE JIMIIEHNWS CBOOOABI SBJIACTCA afanTalis
OCYXKJIEHHBIX K HOPMAaJIbHOW JKM3HH B YCIOBHAX cBOOOMIEI, @ HE B KOHKPETHBIX
ycnoBusX OTOBIBaHMsS HakasaHus. TakuMm 0Gpa3oM, HampuMep, MPaBHJIBHOE
[IOBEJIEHHE OCYXIEHHOr0 B KOJOHMM JaeT OMNpeJeleHHbIe OCHOBaHHA A
BBIBOJIOB O €0 UCIPABIEHUH.

Takue BBIBOIABI HE JOJDKHBI 3aXOAWTh CIHIIKOM HaAJIEKO: BCETHa HYXHO
[IOMHHATH, 9TO YCIOBHS MeCTa JIHINEHHA CBOOOIBI pE3KO OTIMYAKOTCS OT
HOPMaJTBHBIX yCJIOBHH H3HH B cBoOo/e. JInio, KOTOpoe BENET cebs1 Oe3ynpedHo
B MECTe COIEPXKaHWs IOJ CTpaXkeW, MOXeT, KaKk TOIBKO Ha cBoboze, BHOBB
COBEpIIUTH MPECTYIUIEHHE, TEM CaMbIM J[0Ka3aB, YTO 1I€JIb UCIIPABICHHA HE Oblna

IOCTHUTHYTA.

26 "y 1o TOBHO-HCIIOMHATENBHEI Koxeke Poccuiickoit @enepamuu” ot 08.01.1997 N 1-®3 (pen.

ot 20.12.2017) TeKCT JOKyMeHTa omyG/ikoBaH B u3janusx "CobpaHue 3aKOHOAATEILCTBA PO",

13.01.1997, N 2, ct. 198, "Poccuiickas rasera”, N 9, 16.01.1997.

27 Moxpurckuit, C.I. Poccuiickas cHCTeMa HaKasaHHH: Cepust «COBpEeMEHHBIE CTaHIAPTHI B

yronosHoM mpase # yroxosxom npouecce» / C.IL Moxpunckuit. CII6.: [TMTEP, 2016. —c. 72
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INpuuuHAME OYeHb GONBINIOTO KOJHYECTBA TPECTYIUICHUH SIBISIOTCS TaKHe
TIOPOKH, KaK JKaJHOCTb, JKaXJa MPUOBLTH M3-3a MPOSBIEHHS OIOPOKPATHIECKOH
BIIACTH, TMPOSBISIONIMECS B Pa3IMYHBIX BHIAX pacTpar, HENPaBOMEPHBIX
NeHCTBHIA, IPECTYIHBIX JEHCTBUAX B 00J1aCTH SKOHOMHUKH H T. [.

OnHAaKo WX HCTPABICHHE B YCJIOBHSX JIMIIEHHS CBOOOIBI HE MOXET OBITH
JOCTHTHYTO M OCOOEHHO KOHTponupyercd. TpeOoBaHus IHCIMILIHHBI B
TIOBEIeHUY U TPY/e, OTHOIIEHHS C aIMUHHUCTPAIME U IPYTUMH OCYKJIEHHBIMA HE
HApyMIAKT 3Ty KATETOPHIO JIHII, OTOBIBAIOIIMX JIHIICHHE cB00OIBI, HO 3TO JAJIEKO
HE CBHAETENHECTBO 00 HCIpaBIe€HWHM WX IIOPOKOB, IOBJICKIIMX COBEPIICHHE

MPECTYIUNICHUA.
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2.2. Ilpo6nembl melH HakKasaHus B BHIe JIHIICHHs cBo0oabl  Ha
onpenei€éHHbIH CPOK

ConuaabHBI MpOrpecc MOCTENEHHO MNpHUBET K H3MEHCHHIO B3IJIZ0B
qenoBeKka Ha OOINECTBO B LENTOM, Ha 4YeloBeKa KaK CyOBeKTa ONpeneseHHBIX
COLMaJbHBIX OTHOIICHWM, Ha COJAEpKaHHe H 3HAYEHUE MPCCTYIUICHMSI H
HAKAa3aHWs, & TAKKe Ha POJib TOCYJapCTBa B OOIIECTBEHHBIX OTHOLICHHAX. 210
[103BOJIAJIO PACCMATPHBATh B YTOJOBHOM HaKa3aHHM HE TOJIBKO HaKa3aHWE, HO 1
CPeCTBO MPHUHYAUTENHHOr0 00pasoBaTeIbHOIO BO3eHCTBHA.

[ocyIapcTBO, HaKa3blBas MPECTYIHIKA 38 COBEPIICHHOE JCsHIE, BRIpaXacT
B YTOJOBHOM HaKa3aHHH OLEHKY NPECTYIIHWKa U ero 00IIIeCTBEHHO OIACHOTO
nesiuus. Uepes HakazaHWe OCYXKIEHHBIH IONY4YaeT IPaBOBYIO OPHEHTAIHIO OT
rocyznapcTsa. [ocyapcTBO Tepeil JIULOM OpraHOB, OCYLIECTBIMIOMIX HaKasaHne,
peanu3yeT Takie COUMANBHO TpedyeMble 1 00BEKTUBHO HEOOXOOUMBIE IIE/TH, KaK:
BOCCTAHOBJIEHHE COLMAIBHOM CIpPaBeIIMBOCTH, HCIIPABICHHE OCYXICHHOIO H
IIpeoTBpaILeHHe IIPECTYTIICHHH.

[uBunmsoBaHHe Mup U Poccuiickas ®denepanysi paccMaTpuUBarOT
KOHIICIIIMIO [IeTH YTONOBHOTO HakKasaHWs MMEHHO B 3TOM acmekte. M Bce xe
mpoGyeMsl 1€ W HAaKa3aHWs HAYKH YTOJOBHOTO IpaBa MONHOCTBIO HE pELICHBI
MOJHOCTBIO M MPUHLUITHAIBHO.

Llenw Haka3aHWs yKa3aHbl B 4acTu 2 CT. 43 VronoeHoro kojekca. Jlroboe
HaKa3aHHe IOJKHO COOTBETCTBOBATH IPUHIIMIIAM POCCHHCKOr0 YTroJIOBHOTO NpaBa
H, TIPesK/e BCEro, IPHHIHIIAM CIIPaBeJIMBOCTH M IyMaHH3Ma.

B Poccuy Ha aHHOM JTale TIOPEMHOE 3aKIIOUeHHE Ha OIpeleleHHBIH
Teprojl ABJIAETCS Hanbosiee YacTo MCIONb3yeMBIM BUIOM HAKa3aHUA B cynebHoi
npaktuke. Ero cocrapisromas ot o0mero 4ncia oCyXACHHBIX IOCTHIIIA CBOCTO
nmuka B 1985 roay - 45,2%, B mocineayroonie roJsl oHa KoJyiebaack B JiMana3soHe

36-39%, k 1996 romy (MOMEHT MpPHHATHS HOBOTO YTOIOBHOIO KOJCKCA

2% Bexxapua U. O npecTyIIeHHsIX U HakasaHusIX. M., 2014. C. 53
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Poccuitckoit ®eneparuu) ynana 10 33,9%, a B 2012 roxy - 1o 28,0%. Ho B
TocaeHUE TOABl OH CHOBa Havan pactH (2014 rox - 28,7%, 2015 rox - 29,4%,
2016 rox - 33,0%), MOCTENEHHO BO3Bpalasich K MOKa3aTe/siM BTOPOH IOJIOBHHBI
80-x - nepBo#t monosuHel 1990-X rozos.

O6mee dYHCIO JHI, NPUIOBOPEHHBIX K TIOPEMHOMY 3aKJIIOHYCHHUIO Ha
onpenenennblii mepuon B 1990-1996 rogax mocTOSHHO pacTeT (c 203 359 pmo 373
519). OnHako B MoOCleJHUe To/ibl TOKa3aTelb o6LIero 9ucna JIoAeH, JUIIeHHBIX
CBOGOIEI HA ONpEeICTEeHHBIH MEPHON, BEPHYJCH K NPUONM3UTENBHOMY YPOBHIO
xorna 1980-x u Hagana 1990-x rogos. (2014 rox - 206 254, 2015 rox - 209 709,
2016 rox - 209 448, 2017 rox - 211 170).

OueBHIHO, 4TO OGLIMe IeH JUIeHHs] CBOOOIb He MOTYT OBITh PasHbIMH,
yeM Te, KOTOpble OOBIHO BBIIBHIAIOTCS B COOTBETCTBHM C POCCHICKHM
YrOJTOBHEIM 3aKOHONATENbCTBOM. OTHMH LEJSAMM  SBIISIOTCA BOCCTAHOBJICHHE
COLMAIBHOM CIPABEIUTMBOCTH, HCIIPaBI€HHE OCYKACHHOrO H MNPEJOTBPAlICHHE
COBEpIIEHMS HOBBIX IPECTYIUIEHUH KaK OCYXKIECHHBIMH, TaK U ;[pyrHMH.zg

Heo6X0AHMOCTh TIOPEMHOTO 3aKTIOYEHUS KaK CpeCcTBa MOCTIKEHHS 3THX
neneif HakasaHWs OOYCTOBIEHa TEM, YTO MX OCYIUECTBJICHHE NPYrMMH BHAaMH
HakazaHus Ha JAaHHOM STale DPa3sBUTHs Halero odumiecTBa HE MOXKET OBITH
JOCTHTHYTO B OTHOIIEHHH JIHII, COBEPIIAIONINX 3HAYUTENLHBIC NMPECTyIUICHHUS B
RABHMCHMOCTH OT CTElEHH OIACHOCTH MM COBeplIaTh HX CHOBA. JIMIeHue
cBOGOIBI B JTOM CMBICIEe HEOOXOIHMMO, MOCKOJIBKY OHO JaeT BO3MOXHOCTDH
OKa3BIBaTh 0OJlee WM MeHee CHCTEMaTHYeCKOe BOCHUTATENbHOE BIIMAHHUC Ha
JIAYHOCTE OCYXKIEHHOrO0 U B ONpEJENeHHOW CTENEHM SBJCTCH Oonee
> (heKTUBHBIM CPEICTBOM CICPKUBAHHS BO3NCHCTBMA Ha OCYXKACHHOTO M IPYTHX

HecTaOHUIBHEBIX YJIEHOB 06HleCTBa.30

¥ Tementres, C.W. JIlumenue cBOGOAEL YTONOBHO-TIPABOBBIC H HCIIPABUTEIHHO-TPY/IOBBIC

acriextsl / C.1. Jlementses. M.: IOpucts, 2017. —¢. 12

30 Kopuarmaa A.JO. IpoGiemsl peanu3alui MEXyHapOAHBIX CTaHIApTOB IPH TIPUMEHEHHH

HAKA3aHWIA, He CBA3aHHBIX C JIMIIEHHEM CBOOOEL, B Poccuiickoii ®enepaunn / A.1O. Kopyarnsa

// VTOIOBHO-ACIIOHATEIbHAS CHCTEMA: TIPABO, SKOHOMHKA, yIpaBieHue. - 2016. - No 4.—c. 152
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Yro xacaeTcs obecredeHus CreqUanbHON MPOUIAKTHKA TTyTeM H30JISIUN
IIPECTyIHHAKA OT OOLIECTBA, TO JIMIIEHHE CBOOOMBI SABJISETCS Hanboiee HaAeKHBIM
cpencTBOM. DTO HE rapaHTHpyeT Ge3yClOBHYIO IOJN€3HOCTh 3TOTO HAaKasaHHi.
HanpoTuB, HEKOTOpbIe HETraTHBHBIC arpuOyTHl TaKKe MNPUCYIH JHIICHUIO
cBOGOIBI, 9TO, BO3MOKHO, MOJKET IIPEIITCTBOBATE JAOCTIKEHHIO NeNel HaKa3aHHs
1 GopsOBI C MPECTYIHOCTBIO B LenoM. JInd peannsaryin rienei, MmoCTaBIEHHBIX
nepes numieHHeM cBoGojbl, TpeOyercs gauboliee pasymHas OpraHu3alys 3TOro
nponecca. J{is 3Toro HeobXomuMo 0OOpaTHTh BHAM@HAME HE TOINBKO Ha LETH
JTWIIeHus CBOOOMBI, HO M Ha CHOcOOBI HX JOCTIKEHHA. Taxkum obpa3zom,
HeOOXOIMMO, IPEXAE BCEro, MOMBITATHCA ONPEACTHTh COOTHOIICHHE MEXIY
eNSIMHA TIOPEMHOTO 3aK/IOYeHHsl M TOJNBKO TOrAa - KaK Jiydlle OpraHM3OBaTh
Ka3HD JIMIICHUS. CBOOOMIBI, YTOOKI BCe ee Iy ObLIM JOCTUTHYTHI C HAaMBBICIICH

B(IJ(J{)SKTHBHOCTBIO.H

3! Bouxapera 0. Cucremarisanus Hakasanuii B YK PO / YO. Boukapesa // 3akoHHOCTB. - 2016.
-Ne11.-¢.90
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2.3. Mopa/ibHasi CTOPOHA HAKA3aHHS B BH/E JIHIICHHS cB000BI

Cepbe3Hble HEIOCTATKH, OTMEYCHHBIE Y IPCCTYNHHKOB B BOCIIUTAHUH K
0Gpa3oBaHUH, POSIBIAIOTCS HE TOIBKO B MX MHAMBHIYAIHCTHICCKHX B3MIAAAX H
HACTPOEHUSX, B-OTCTANIOCTH UX H/ICOJIOTHH, HO 1 B HX TICHXHKE.

XapakTep, CWia BOJIH M HEKOTOpEIC JpyrHe YMCTBEHHBIC CBOMCTBA
JIMYHOCTA MIPAIOT ONPEIENEeHHYI0 POk B OCYIICCTBICHUH aHTHOOLIECTBEHHBIX
OTHOIIEHHH ¥ YCTaHOBOK B KOHKDETHOM IIPECTYITHOM IIOBEACHHH. Ho nmaxe
YeToBeK ¢ IEPeNOBBIM CO3HAHHEM Croco0eH HapymaTh IpaBHia HOpMATIBHOTO,
JIOITYCTAMOTO C TOYKH 3PEHHs MOBE/ICHHs yrOJOBHOTO Mpasa, ECIiH, HaIpuMep, OH
He Hay4mJicsl KOHTPOIHPOBATh CBOH NSHCTBHS, AyMas 00 MX MOCJIeCTBHSIX.

Psii aBTOPOB CYHTAIOT HaKa3aHMe B BUJE JIMIICHUS cBOOOIBI TJIABHOM LIETBIO
- myraromuM 3p@HeKToM Takoro poja HaKasaHHi. JUisi IOCTIDKEHMsS] 3TOW LeNH
npejIaraeTcs JIMIINTE OCYXICHHBIX OINpEJeNeHHBIX MpaB, YIHETaTh OpYTHX H
BBOIUTH MCKIIOUNTENbHBIE OOS3aHHOCTH B COYETaHWH C TPaBHIaMH CTPOTOTO
pexuMa.

CTOpPOHHHMKHM TaKOTO TOAXOAA BHIAT IVIaBHYIO LEJb JHIICHUA cBoOOzBL B
obecrieueHdy TOTO, YTOOBI OCYXIEHHBIA HE XKeJall cHOBa OBITH HaKa3aH, BMECTO
He)XeJIaHWs BHOBb COBEPIIUTE IIPECTYIICHHUE.

HecoMHEHHO, 3aIyrMBaHHE [PECTYIHMKOB ABJIACTCA BAXKHBIM CpEACTBOM
JOCTYDKeHUs CIHENMATbHBIX M 00ImuX npexynpexaenuii. CropHas mpodnema
JIEKUT B Apyrom Mecte. SIBisiercs 1M 3ajaqa IOPUINYECKOH KOPPEKIUH
OCY)XIIeHHOTO Haubonee BaKHOH, IPHUIIHCEIBAS BTOPOCTENICHHOE MECTO 3ama4de ero
MOpANBHOTO WCIpABICHUS M Kakue CpejCcTBa B Pa3sBHBAIOIIEMCS POCCHICKOM
rocylapcTBe ClIeyeT HCTONb30BaTh A NOCTHKEHH IpaBOBOM KOPPEKIMH JIHLA,
IMIIEHHOTO CBOOOMBI, M JOCTIDKCHHS Leler crielHaNibHOM M oOmied
npohUIaKTUKA? s

AHanmsupys  CyTb  JIMIIGHHS ~ CBOOOZBI,  CIEAyeT  HCXOIUTH M3

He06XOIMMOCTH MOPAIBHOI0 HCIPABICHUS OCYKIEHHOTO KaK Ba)KHEMIIeH 3a1a4u

32 BessteB, A.A. OcyxIeHHBIE B MECTaX JHIICHAS cBoGoel / A.A. Bersie // 3akoHHOCTE. - 2017.
-Ne5.-C.59
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HAKa3aHWs B YCJOBMSX DAa3BUTHS MOJOJNOA POCCHHCKOH rOCYHapCTBEHHOCTH.
Brigenenue LeIU WCIPaBIeHHs HEOOXOIUMO TINIABHBIM o0Opa3oM MOTOMY, HTO
NIOIM, KOTOPHIE MOpATbHO 00€300pa)ceHbl, COBEPLIAIH CEPLEHBIC H ocobo
TSHKKHE TIPECTYIUICHHUS, TOMAal0T B TEHOPHMY.

DTy THOH TPEICTABIAIOT ONACHOCTh [Uisl 00IECTBa HE MOTOMY, 9TO0 y HUX
eCTh KaKas-TO 3J1asi BOJIS WM BPOXKIEHHAas CKJIOHHOCTh COBEPIIATh IPECTYIICHHA,
a MOTOMY, YTO ONpEJEeNeHHbIe B3IVISAABl HIM OTHOIICHHS DPa3sBUBAIOTCA MMH B
mporecce CONMANBHON aaNTalluy 0] BIMSHUEM MX PEaNbHOCTH W KOHKPETHBIX
ycIIOBHi. KOTOpbIH OBLI MPOLECCOM (GOpPMHPOBAHHUSI JTHYHOCTH. DBOIBIIMHCTBY
3afepKAaHHBIX ~ NPUXONHMIOCH  CTAJKMUBATECA €  TeMH  WIM  HHBIMH
He6IaronpUsATHEIMHU yCIOBUSIMH.

B 570l CBS3M IPENCTABIAET ONPENEICHHbIA HHTEPEC M3YuCHHE JHIHOCTH
OCYXKJIEHHOTO, COBEPIIEHHOTO B MCIIPABUTENIBHBIX yIPEHKACHUAX.

B TO e BpeMs MpoLecc HCIOJHEHHWs HaKa3aHWA 9acToO CONPOBOXIACTCS
HApyIIEHAEM peXUMa €ro CilyXeHus. JIula, KOTOpBIC CHUTAIOT cebs
HeCTIPaBe[TMBO HAKA3aHHBIMH WIM HAKa3aHHBIMM CIMIIKOM CTPOro, HacTo
KOH(JIUKTYIOT ¥ He BOCIIPUUMYUBEI K MEPaM yOeKIEeHUSI.

HecoMHEHHO, YTO IPH HCIOIHEHUM HaKa3aHWA B BHIEC JIMIICHUA cBOOOIBI
BaXKHa TaK’Ke OPHEHTAallUsi Ha LEIM HaKa3aHWs, HO 0coGoe BHHMAaHHE CIEIyeT
yIeNsATh CpeiCcTBaM HX JOCTHKeHWs, (QopmMaM M METOAaM paboThl C
ocyIeHHBIMA. VICX0/Is U3 BBIIIECKa3aHHOTO, B 32KMIOYEHUN CTOUT CKa3aTh O TOM,
YTO JTHIIEHHEe CBOOOIBI B KAuecTBE Mephl YrOJIOBHOIO HakKasaHusi CBA3AHO €
nepBoouepeqHOM 3ajauelfl MOpANBHOrO MCMPABICHHMS W [EPEBOCTIHTAHNA
IpeCTyNHUKA, @ B Cllydae HEBO3MOXHOCTH €ro HWCIpPaBICHAA | (vn)
TIepeBOCIIMTAHKS Ha MEHBILE BCETO €T0 3aIyrHBaHus. .

Ha COBpPEMEHHOM 3Tafe OBOJIOLMOHHOIO pPa3BUTHS TICUXOJIOTUYECKUN
YPOBEHb JIOGOr0 HeN0BEYECKOro coobiecTa He JOCTUI YPOBHS KPHTHYECKOTO

0CO3HAHMS ero ommOoK. [103TOMY Ha JAHHBIH MOMEHT JIMIIEHHE CBOOO/BI CTOHT

3 Besen, A.A. OCYKICHHBIE B MecTaX Tumenns cBoboas: / A.A. Berses // 3axkonuocTs. - 2017.
-Ne5.-C.61
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nepen 3ajadedl, Mo KpalHe# Mepe, IIPaBOBOM KOPPEKIHH, €CIH MOpalbHOE
HCTIPaBJIeHHE HE MOTyYeHO. DTO MOXKET OBITh yHOBIETBOPUTEIBHBIM, IIOCKOJIBKY,
Mo KpaifHelt Mepe, OJMH MOXET 3allMTUTh OOIIECTBO OT PELMAMBA OIACHOTO
NpeCTyIUIEHHUs €O CTOPOHBI JIMLA, JHIIHMBIIETOCST cBOOOIBI M CBSI3aHHOIO C HHUM
IJIOXOT0 BIIMSTHUSL.

Omnacasich MpPeCcTyNHWKAa, OH 3HAYUTEJIEHO MeHee 3dexTuBeH B
IpeIoTBpallleHM HOBBIX NpeCcTyIUIEHU! OT HEro, 4eM B JIOCTHIKEHHH ocoboit
NIpO(HIaKTUKH, WCTIPABJIAd €ro MOPAIbHO, HE TOBOPs yXe O TOM, 4T0 ropasio
Jilerde npeoaosieTh YyBCTBO CTpaxa, 4eM H3MEHUTD €r0 MOPaJIbHBIC yOexIeHH .

Bce BhllIecKa3aHHOE, KOHEYHO, BOBCE HE O3HaA4aeT, 4YTO 3allyrdBaHUe
TIOPEMHBIM 3aK/IOUYCHHEM TepsAeT BCAKUH CMBICH M HE NOJDKHO HCIOIB30BATECH
IpU TIPOBEJEHUH YrOJOBHOW IONUTHKM. YTOJNOBHOE HAKa3aHHE SABIACTCH
3aKOHHBIM OTBETOM Ha IPeCTyIHOe NoBefeHue. Jlpyras CTOpoHa TOro acmekTa -
CyOBEKTHBHOE BOCIIPUSTHE IOPHIMYECKOr0 BO3ACHCTBHS CAMUX OCYKICHHBIX.

BrigeneHne OCYKACHHOTO B HCIPABUTENBHOE YHUPCKICHHE NPEACTaBIACT
coboif KOMIUIEKC Mep, HAlpaBlIeHHBIX Ha HCIPaBIEHUE OCYXICHHOTO H
MCIIPaBJICHHE €0 TIOBSACHHU. -

[IpecTymieHre HApyLIaeT CONNATBHO-TICUXONOTUIECKUH 1 HHAUBHLY aJIbHO-
NICUXOJOTHYECKUN MOPSIOK, @ TAaKXKe SBIAETCS HETaTUBHBIM IIPUMEPOM MOpPAJIbHO
HeyCTOWYMBBIX JHL. M HakasaHue B BHUAE JIMIICHUS cBOOOIBI BOCCTAaHABIIHBAET
ONMH W Ipyroil MHOpSAOK; OH HefiTpammsyeT S(¢eKT IIIOXOro IpHMepa. B
pesyJibTaTe NPHMEHEHHs] HaKasaHHd B BUIE JIMLICHUSA cB0OOO/IBI COBEPIIEHHOE
npecTyIUleHHe Kak OBl [pekpalaercs B 0o0IIECTBEHHOM CO3HaHHU B
obmiecTBeHHONW JKM3HHM. HakazaHue 3a JHIICHUE cBOOOJBI Takke TacuT B
VHIUBUIyaJIbHOM CO3HAaHWM 4yBCTBa OECIIOKOMCTBA M HErOJOBaHWs, BBI3BAHHBIC
[IPECTYIUIEHUEM.

B HacTrosIee BpeMs HHCTUTYT HaKa3aHHS peanu3yeT TaKue HU[ACH, KOTOPLIC

[TO3BOJIAIOT UIATH I10 IIYTH COKpAaIICHHUA 9UCIIa aKTOB, CBSI3aHHBIX C MPECTYILUICHHEM

3 Bricotun, JI.A. Llenu yronossoro Hakasanus / JLA. BeicoTHH // TIpecTyIIeHHE ¥ HaKa3aHUE.
-2014.-Ne 6. -C. 12
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(nexpUMHMHATH3ALIASA), COKpaLleHUs HaKa3aHUU 3a MPECTYIUICHUS
(medpeHanm3amys) U 3aMEHBI YTOJOBHBIX Haka3aHUH aIMAHACTPATHBHBIMU MCPaMH
(IeVHCTUTYIHOHATH3ALHSA ), KOTOPBIE IIOTHOCTBIO oIpaBIaHo.”

[IpoGnema yCTAaHOBJIECHMS MPOTOPLMOHATBHOCTH B  ANbTEPHATHBHBIX
CAHKIFSIX MOYeT OBITh pellleHa TakuM oOpasoM: CymMMa mTpada HOMKHA ObITh
CBA3aHA C pa3MepoM TiopeMHOro 3akmodenus. Hakasamusa B BHIC
[IPUHYIUTENBHON paGOoTHI, HCIPABUTENBHOM PabOTHI, OrpaHUICHHs cBoOOIBl H

apecra HE HMEIOT NepPCICKTHB CYIIECTBOBaHHUA B rocyaapcree ¢ pPBIHOYHBIMHA

OTHOIIIEHHSIMH, O YEM I'OBOPHUT MHUPOBasA MpaKTHKa.

3akioueHne

JIumenue cBOGOABI WMeeT OOJBIIOE 3HAUYEHHe B CHCTeMe HaKaszaHWi,
TIOCKOIBKY OHO MMEeT HauboJbllee KOJIUYECTBO IOPUAMIECKUX OrpaHUYeHUN IUIs
OCYXIEHHOTO H, CIIEAOBATElBHO, MOBBIIIACT PETPECCUBHOCTH 10 OTHOLICHHIO K
OpyrMM BHIaM HaKa3aHWs. Y4YMTBIBas CEpPhE3HOCTh 3TOr0 HAKa3aHUA M €TI0
BHYTPEHHHE NPOTHBOPEYHS, CIELYET PacCMOTPETh BOMPOCH €r0 INPHMEHCHHS
(LleTH ¥ MCTIOJHEHHUA).

C oxHOM CTOpOHBI, 6€3 HEro Heip3s OOOUTHCH OYCHb JOIIrO, MOTOMY HTO
IIpu BCEX €ro HeJOCTaTKaX M MPOTHBOPEUMAX JHIICHHE CBOOOMBI SIBISETCS
>Q(GEKTHBHBEIM  CPEICTBOM  IPENOTBPAIIEHHSA npectymienuii.  IloaTomy,
IIPOJIO/DKAs MCTIONB30BATh €ro NS 3TOH LeiH, HeOOXOAMMO NPHUHATE MEPBI JUId
CMATYEHHS ero HeJOCTATKOB M CrIIa)KHBaHUs IIPOTHBOPEIHH.

B COBpPEMEHHOM [EMOKPAaTHYECKOM TrOCy[apcTBe HaKa3aHHE 32 JIMIICHHE
cBOGOIBI JOMKHO TPUMEHSATHCS TOJIBKO K TEM, KTO COBEPIIMI THKKHE WA 0cob0o

TSDKKHE TIPECTYILICHHA, a TaKKe K peHUIUBHUCTAM W JIAIAM, KOTOpEBIE, XOTA H

33 pyounmnrreitn C.JI. OcHoss! 06wel neuxonoruu. CI16., 2013 —c. 32
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COBEPIIAIOT MEHEEe THKKHE MPECTYIICH!s, He MOI'yT OBITH 0cBOOOMIEHEL. BO BCex
OCTAJIBHBIX CIydasx HeOOXOMMMO NPUMEHATh PasyMHYI0 AJIbTEPHATUBY.

Pa3ymeercsi, yrOJIOBHOE HAKa3aHUE B BU/IE JIMILICHI cBOOOIBI MOXKET UMETh
onpe/eNIeHHOE BIMAHUE Ha MPECTYNHOCTD B o0mrecTBe, HO HE CTOJB CYIIIECTBEHHO,
KaK O)KHAAIOCH.

Konnenus 3Qp(eKTHBHOCTH MCIIOTHEHUS JTUIIEHHUS cBODOOEBI OIpenesIeTCs
pe3ynbTaTOM ~ [OCTIDKEHWs  Ilefled, MOCTaBICHHBIX  IEpell HaKa3aHHEM.
D beKTUBHOCTL WCIIONHEHHUS JTUIICHHS cBO0OOBI KaK BHa HaKa3aHHs O3Ha4aeT
CHOCOGHOCTh peanbHO HawiydmuM o0pa3oM HCIONb30BaTh CpeACTBa  C
HAMMEHbIIMMH 3aTPaTaMH, CMOCOOCTBYS JOCTH)KEHHIO ILENeH WCTPaBIeHUs
OCY IEHHBIX ¥ [IPEIOTBPAIEHHIO COBEPIICHHS HOBBIE IIPECTYIICHHS.

B pesynbTare M3ydeHWs JHMINEHHs CBOOOIBI MPEACTABISCTCS BO3IMONKHBIM
cleqaTh BBIBON, YTO B COBPEMEHHOM POCCHMCKOM TIOCyAapCTBE 3TOT BHI
YrOJIOBHOTO HAaKa3aHHdA, OOYCIOBICHHBIH KOHKPETHBIMH yCIOBMAMH  €TO
HCTIoNHeHus, HedbdexTuBeH. Takoe NONIO0XKeHHe el TpebyeT 3HAUMUTETHHOIO
W3MEHEHHUs B TIPOLIE/ype JTHIIEHUS CBOOO/IBI.

Jlo Tex TmoOp, TMOKA MCIONHEHHWE JIMIIEHHS CBOOOMBI HE Oynet
COOTBETCTBOBATh CMBICIYy 3aKOHa, IPUMEHEHHE TaKOro poja HakasaHHs JOJDKHO
6bITh OrPaHMYEHO MHUHHMYMOM, HEOOXOJMMBIM TONBKO VL1 H3OJLALHH
NefiCTBHTEIFHO OMACHBIX JIIO/IEH 0T 0OmIecTBa.

OCHOBHBIM MoOKa3zareieM 5G(EeKTHBHOCTH HCIOJHEHHs  YTOJIOBHOTO
HAaKa3aHWs B BHIE JHUIIEHHs CBOOOBI SBISIETCS YPOBEHB pelMAMBA OCYKACHHbIX,
OTOLIBIINX Haka3zaHue. XOTS W3-32 MHOTHX OOBEKTHMBHEIX M CyOBEKTHBHBIX

GhaKToOpoB 3TO HE UIEATHHO.
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