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Beeaenue

B mpoliecce OCYIIECTBIIEHHS PA3IHIHOTO PO/IA JEATENbHOCTH Kak OT/ETbHbIE
MHAMBU/b! (IPaXKaHe), TaK M OpraHM3alluy BCTYNAIOT MEXIY co00H B pasinuyHble
OTHOIIECHMs, TMOIYYHBIIHE B CHIy HX OOIIECTBEHHOrO0 XapakTepa Ha3BaHHE
oOuiecTBeHHBIX OTHOMIEHUH. OTAenbHBIE BHABI OTHX OTHOLIEHHH pEryIHpYyIOTCS
HOpPMaMmu IpaBa, T.e. 00Ileo0s3aTeIbHbIMKA IIpaBHJIaMU IIOBEJIEHUS, U ITOTOMY OHH
Ha3bIBAIOTCS IPABOOTHOIIEHHUSIMH.

[IpaBOOTHOIIEHUsT MOYKHO KIACCH(QULUHUPOBATL 10 PA3JIMYHBIM OCHOBAaHHAM.
Tak, mo orTpacineBOMy MpHU3HAKy OHH IOAPA3feNIAIOTCS Ha TIoCyJapCTBEHHbIE,
aIMHHUCTpaTUBHEIE, PUHAHCOBBIE, TPYIOBbIE, CeMeHHbIe, FPaKIaHCKHE H T.[I.

B cBoro ouepenp, Bce CyIIECTByIollee pa3zHooOpasue TIpaxkJaHCKHUX
MPABOOTHOIIEHUH MOXKET ObITh COOTBETCTBYIOIIMM 00pa3zoM KIacCU(PHIIMPOBAHO.
Takas xiaccuuKanus HMEET HE TOJNBKO TEOPETHYECKOE, HO U MPaKTHYECKOe
3HAYEHUE, [TOCKOIBKY MOMOIAeT MPAaBMIIbHO YICHUTH XapaKTep B3aWMOOTHOLIECHHUN
CTOPOH B TOM HJIM HHOM IIPaBOOTHOLIEHUH W, CJIEI0BATEJIbHO, MIPAaBUIBHO MPHUMEHATH
rpak1aHCKoe 3aKOHOJATENLCTBO K KOHKPETHOMY CIIydaro.

['pakaHCKUE IIpaBOBbIE OTHOLIEHUS! M MX BHJBI H3Y4alOCh MHOTHMH
cneunanuctamMu  (Arapkoseim  M.M., bparuackum M.U., Butpsuckum B.B.,
Eroposertm H.JI., u 1ap.). PaccmarpuBaemas Tema SBISIETCS OTHOCHTEIBHO
paspaboTaHHON B LMBHJIMCTMYECKOH HayKe, OJIHAKO MHTEpeC K Hell He yracaeT, 4To
00BACHACTCS, B YaCTHOCTH, EMKOCTBIO ITOHATHS U 3HAYHTE/ILHON ¢¢ B3aMMOCBS3BIO H
B3aMMO3aBUCUMOCTBIO C JPYIMMH IOopuaudeckumu nepuuaummsmu. Kpome Toro,
eIMHOIYIIMST B BBIJEJIEHUHU OTIEIBHBIX BHJIOB TPAXKIAHCKHUX IPABOOTHOMICHHUN B
Hayke HeT. Tak, HEKOTOpBIE aBTOPbl BBIIENSIOT IPABOOTHOLUCHHS, SJIEMEHTOM
colepKaHUsg KOTOPBIX SBJISIFOTCS KOPIOpPaTHBHBIE M IPEMMYIIECTBEHHBIE ITPaBa,
JApYyTHe )K€ aBTOPHI TAKUX IMPABOOTHOILEHHH HE BBIACIISIOT.

Hensro Hacrosmell padoThl SBASETCS HCCIEIOBAHWE BHIOB TPaKIaHCKHX
NPaBOOTHOIIEHUH.

Jns oCTHYKEHUS Ha3BAaHHOM LIeNM HeOOXO0IMMO PElIUTE CITe/IyIONke 3a1aun:

1) 0XapaKTepu30BaTh TIOHSITHE 51 0CcO0EeHHOCTH Ipax1aHCKOro
NPaBOOTHOIICHHS;

2) ompenenuTh OCHOBAHHA KJIaCCU(PUKAIINH IPaKIaHCKUX IIPABOOTHOIICHHIL;

3) U3YYNTH COJIEP/KAHUE OTIENIBHBIX BUIOB IPaX/IaHCKHX ITPABOOTHOIICHHIH.

OOBbeKTOM HCCIIEIOBAHUS SIBISIOTCS IPakK1aHCKO-TIPABOBbIE OTHOILICHUSI.

IlpeaMeT uWCClenoBaHMs — MECTO OTAENBHBIX BHIOB TI'PaXKIaHCKHX
IIPaBOOTHOLIEHHH B UX 00uIeH cucreme. _

MeTomo0rn4ecKoit 0OCHOBOM HCCIIEN0BaHNsl IBUIIUCH CPAaBHUTEIbHO-I1PABOBOMA,
CHCTEMHO-JIOTHYECKHH, CTaTHCTHYECKUH, (QOPMANbHO-IOPHIHYCCKHI | ApyrHe
METO/IbI HAYYHOTI'O IIO3HAHUSI.



TeopeTHYeCKyl0 OCHOBY HCCIEJOBaHHS COCTAaBWJIM  TpyAbl  aBTOPOB,
MOCBALIEHHBIE paccMaTpHBaeMoii mpodaeMaTHKe.

DMIOupHYecKas U HOpMaTHUBHAsl MpaBoBas 0a3za MCCIIe0BaHKS IIPEICTaBjeHa
OTeYeCTBEHHBIM 3aKOHOJATEIIECTBOM, IIPaKTUYECKUMH mMaTepualamu,
onyONMKOBAHHBIMM B TeYaTH, [PaKTHKOH CyA0B OOwWEH IOPUCIUKIHMHM U
apOuTpaxHbix cyaoB Poccuiickon deneparu.

HacTostmmas paboTa COCTOMT W3 BBEJICHUA, ABYX IJaB, COCTOSIIMX H3 HIECTH
naparpadoB, 3aKJIIOUSHHs, CITHCKA HCMOJIB30BaHHbIX HCTOYHHKOB.



1. HOHATHE H OCOBEHHOCTH I'PAJKTAHCKHX
INPABOOTHOIEHUH

OCHOBOH IpH MCCIJIEI0OBAaHUK TTPABOOTHOLIEHMSI OOBIUHO SIBISETCS IPU3HAHUE
ero OOIIECTBEHHBIM OTHOIIEHUEM, YpEeryJIHMpOBaHHBIM HOpMaMmH INpasa. V3 3Toro
OTIpe/IeTIeHus] ClIelyeT, YTO OJHHMM M3 OCHOBHBIX IIPU3HAKOB, OIPEIeIIOIINX
CYILLIHOCTb MPABOOTHOIIEHMS], BEICTYIIAET €ro CBsI3b ¢ HOpMaMu npapa. B sureparype
OBUTIO BBICKA3aHO MHEHHME O TOM, YTO HOpMa IIpaBa PETYJIHUpyeT He o0lIecTBEeHHOe
OTHOILIEHHE, a ToBeeHue Jroei. Bmecte ¢ Tem, 0011ecTBeHHBIE OTHOIIEHUSA COCTOST
U3 JeHCTBHM mrozied, oOpasyromux HX cojepkaHue. Tem cambiM, «peryinpys
MoBe/IeHHe JTIoJeH KaK yY4acTHHKOB OOLIEeCTBEHHOrO OTHOIICHHS, ITPaBO PeryIHupyeT
U T€ OTHOIIEHUS, KOTOPbIE COCTOST U3 ACUCTBUM JIFOEH.

[IpaBooTHOLIEHHE OOBIYHO paccMaTpuBatOT B  KauecTBE  OTHOIIEHWS,
COCTOSIIEr0 BO B3aUMHOM (MO0 OJHOCTOpPOHHEH — JUIS MPOCTEHIINX OTHOIIEHHN)
CBA3M CYOBEKTHBHBIX IIpaB M IOPHAMYECKUX OO0A3aHHOCTEH €ro YJacTHHKOB.
Hexoropele ydeHbIE paclIUPAIOT CONCPKaHNUE NPaBOOTHOILCHUSA, BKIIIOYas B HErO HE
TOJILKO CyOBEKTHBHOE IIPABO C COOTBETCTBYIONIEH MPABOBOH 00SI3aHHOCTLIO, a B psjie
CllyyaeB NpU HaJMYMM 4YacTH (PAKTUYECKOro cOocTaBa — OOOIOAHYIO CBS3aHHOCTH
[MOBEJACHUST YYACTHHUKOB J@HHOrO IIPABOOTHOIIEHHS, BO3HUKAIOIIEr0 B TMOJHOM
oObeMe IpH MOABIECHUH (PAKTHUECKOI0 COCTaBa B 1I€JI0M. JIpyTHe, HallPOTHB, CYKAIOT
€ro CoACpIKaHKe, BbICKa3bIBasi MHEHHUE O CYLIECCTBOBAHMHM TaKUX MPaBOOTHOIICHWH, B
KOTOPLIX CYyOBLEKTHBHOMY TMpaBy HE COOTBETCTBYeT HHUKakoi obOssannocte. Oba
YKa3aHHBIX [10AXOJa HEe IOIYYMIM UIMPOKOTO paclpOCTpaHEeHHs B MPABOBOM
mureparype. TeM He MeHee, OHU MPeJICTARISIOT HHTEPEC.

JlocraTouHoe pa3BHTHE B JWTEpaType IMOJY4HJl B3IV HA IIPABOOTHOIIEHHE
KaK Ha OTHOIIEHHE CBOOOJHOE, B KOTOPOM BOIUIOIUIAETCS BOJIsI IOCYAapcerBa
(BBIpa’keHHAs! B HOpMax npaBa) U (B OONBIIMHCTBE CIy4aeB) BOJS €ro y4acTHHKOB.
HekoTopele aBTOPLI IIPH MCCIIEI0BAHUH TIPABOBOTO OTHOLIEHHUS TTOMYEPKHBAIOT, YTO
ero peanu3anys 0OECIIEYHBAETCS] BO3MOXKHOCTBIO TOCYIAPCTBEHHOTO TPHHYKICHHS.
XapakTepHOH  OCOOEHHOCTBIO  IIPABOOTHOIUGHHMH  BBICTYNaeT  TaKkKe  HX
BO3HHKHOBCHHE, M3MCHCHWE W NPEKPallleHHe B 3aBUCUMOCTH OT OIpeae]eHHBIX
IOpUAHYecKUX (HaKToB.

OnpenensdeTcs NPaBOOTHOLLEHHE IMO—Pa3sHOMY C YY4E€TOM TeX HJIH WHBIX
0003HAaueHHBIX BBINIE npu3HaKoB. Tak, B.B. Hcakos ompenmenser ero Kak
«BO3HHUKAIOIIEE B COOTBETCTBHM C HOPMAMU MpaBa U IOPUAMYECKHMH (pakTamu
BOJIEBOE€  OOIIECTBEHHOE  OTHOIICHHWE, YYaCTHHKH  KOTOPOro  HajesleHbl
CyObeKTHBHBIMH TIPAaBaMU U HECYT IOPUIHYECKHE 00A3aHHOCTIY.

I'paykaHcKoe IIPaBOOTHOLIEHHE PACCMATPUBACTCS MCCIIE0BATEAMH C TOYKH
3peHHst CBOETO 3HAYCHUA M CYyIHOCTH. Kak npaBuiio, 3Ta KaTerops BOCTIPHHAMAETCS
MPaBOBEIaMH KaK OTHOIIEHHE 0CODOro CTPYKTYpHOTO THIA, KaK YPeryJupoBaHHOE
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HOPMOH npaBa OOLUECTBEHHOE OTHOIICHHE, T.€. PEaNbHOE IMOBEAECHHUE Y4YaCTHHKOB
TP@XIAHCKOro TPAaBOOTHOLICHUS. Taxkke OHO paccMaTpuBacTess ¢ IO3MIAM
00pa3oBaHusl IPaBOOTHOLIEHUS, NPaB W OOS3AHHOCTEH Kak pe3yJbTaT peaau3aluu
HOPM MpaBa B KU3HM oOlIeCTBa JHGO ¢ TOUKM 3PEHHS B3AUMOICHCTRHS cyOBeKkTOB
FP@KIAHCKOTO  TPABOOTHOIICHHs, TIPOTEKAIOIIETO B  YCTAHOBIEHHOH (opwme,
IIPEANHCAHHONW HOPMOH 0OBEKTHBHOTO IIpaBa.

[IpaBooTHOLIEHHE He SBIAETCS Pe3y/BTATOM MPABOBOTO peryJMpoBaHHs
OOILECTBEHHOTO OTHONTEHMSI, & BLICTYIIAET COOTBETCTBYOMMM IIPAaBOBBIM CPEICTBOM
BO3JICHCTBHS HA COLMaIbHbIE OTHOLIEHHS. "IIpaBOOTHOIIEHHE — 3TO 3BEHO MEX1y
HOpMOH MpaBa M TEMM OOIIECTBEHHBIMH OTHOIICHHSIM, KOTOpPhIE COCTAaBJISAIOT
[IpeJIMET TIPaBOBOTO peryinuposanus”.! Mexoas u3 3Toro, MIPaBOBBIE OTHOIIEHUS —
9TO, MPEXKE BCEro, Pa3HOBHAHOCTD HAE0JOTHYECKAX OTHOILEHHUI.

I'paknaHCKye MPABOOTHOLIEHHS! PacCMATPHBAIOTCS ¢ MOSHIMK COCTABA MM
CTPYKTYpbl ~IIPABOOTHOIIEHHS, OJMEMEHTAMH KOTOPOTO  SIBJIAIOTCA  YYaCTHHKH
PETyTHPYEMBIX OTHOWIEHUH, CyOBbeKTHBHbIE IIPaBa U CYOHEKTHBHBIC OOS3aHHOCTH, a
TaKxKe 00BEKThI IpakaaHCKoro mpasa. Kpome Toro, YUCHBIC-IIPaBOBEbl OTMEYAIOT U
APYFHE COCTABHBIC YaCTH TPAKIAHCKOTO MPAaBOOTHOMICHHUSI, HAPUMEpP, MPaBOBOE
«COCTOSIHME ero CyOBeKTOB 1 00beKTOBY. [lox cTpyKTYpOif FPaK1aHCKOro MpaBoOBOIO
OTHOIICHHA TIOHMMACTCSl M «CTPOEHHE B3aMMOCBS3aHHEIX CYOBEKTHBHBIX TNPaB M
IOPUIMYECKUX O0SI3aHHOCTE.

PonoBoe moHsTHE rpaXkaaHCKOro mpaBoBOro OTHOIIEHHS, KaK COIHAJIbLHOIO
OTHOILICHHUS, O€3yCNOBHO, (QUTYPUPYET B CAMOM €ro BBIDQKEHHH M MOATOMY
AOTIOHATENLHOTO YKA3aHUS B CBOEM ONIPE/IC/ICHUH, KaK TIPEICTaBIIseTCs, He TpebyerT.
BaxHO akLeHTHPOBaTh BHUMaHKe Ha TeX CBOHCTBAX IPaKIAHCKOI0 MTPaBOOTHOIIIEHUS,
KOTOPBIC  MMEIOT ~HCKIIOYMTENBHO FOPHAMYECKOE 3HAYEHME, OMNPEJENSIOT €ro
(GyHKIMOHANBHBIA (Kak NpaBoBOE CPEeJICTBO), METO/IONOrUYecKui (KaKk MOHATHE,
TO3BOJIAIOIEe  MCCIIEI0BATh M ONPENENATh JpPYrHe I[PaBOBbIE SBIICHUSI) WU
COIepIKaTeILHBIN (CTPYKTYPHBIH ) CMBICI.

KakoBel 3HaueHHe, menb 9TOro CHEMHAIBHOrO NpaBOBOrO MeXaHW3Ma -
IPaX1aHCKOIO [IPABOBOTO OTHONICHUS? «OcHOBHBIM pe3yJIbTaTOM
I'P@KIAHCKO—TIPABOBOrO PEryJIMpOBaHHUs BBICTYAeT NpaBoobIaganrey. B 3Toif CBi3u
B OIHOM H3 (yHIaMEHTanbHBIX paboT 1Mo TaHHOMY BOIPOCY OTMEUAeTCs, YTO
(TPaXAHCKOC TIPABOOTHOLICHHE MOSIBISIETCS MO0 € [EJbio IpHODpEeTEH S
CyOBEKTUBHOIO TIpaBa, TMOO C IENbI0 ero OCYIIECTBIICHHMs, HO BCerua Ui TOro,
4TOOBI COOCTBEHHBIMH FOPHIMYECKH 3HAYMMBIMH  TCHCTBUIMU YCTPOHTL CBOH
B3aHMOOTHOIIICHHUSI C IPDYTUMH JIMIIAMMY.

Kak mucan I'.®. Illepmenesuy, «eciu IPaBO COCTABJISIET BOOOIIIE CPENCTBO K
AOCTHXKCHHUIO H3BECTHOH COLMAILHOM LM, TO CHOCOG:- MOTH30OBAHHS TAKUM
CPEACTBOM  €CTB ~ BOIPOC  NEPBOCTENEHHOW  BaXKHOCTHY). I'paxnanckoe

' Toncroit 10.K. K Teopyn npaBooTHowenus. J1., 1959. C. 31; Ou we. Ee pa3 o npaBooTHoweHH Y // [MpaBoBeaeHue.
1969.N 1. C. 32 - 36.
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[IPAaBOOTHOIIICHHE IIPEKpamlaeT CBOE ACHCTBUE B MOMEHT OCTHIKCHHS LIEJIH
CYOBEKTHBHOIO IpaBa W OJTHOBPEMEHHO MCIIONHEHHUS CYObeKTHBHOM 00s13aHHOCTH, a
MMEHHO — yCTAHOBJICHNS B MHTEPECAX yIPABOMOYEHHOTO JIUIIA MAaTEPHANILHOTO JIHGO
HEMaTePHAIbHOI0 (haKTUIECKOTO pe3ysIbTaTa. IIpuobperenne cyObLeKTUBHOrO NpaBa,
YCTaHOBIICHHE IPABOBOM CBSI3M C MHBIMH YYaCTHHUKAMH OTHOIIEHHH, Kak
IPEJICTABIIACTCA,  SBIACTCA  JMIIL  MPOMEKYTOYHOH — LENbi0  (OPMHPOBAHHS
FPXMAHCKOTO MPABOOTHOUICHHSI. B 5TOM 3HauYeHHH NMpaBOOTHOIICHUE — MEXAHU3M
(COBOKYITHOCTh ~ MPABOBBIX  CPEICTB, OOBEAWHEHHBIX  IOCIECIOBATCIBHON U
3aKOHOMEPHOH CBSA3BIO) IUIsl JOCTHXKEHHSI (DAKTHUECKOTO CONMAIBHO 3HAYHMOLO
pe3ysbTaTa, K KOTOpOMY CTPEMHUTCS NTPaBO0OIIagaTeb.

['paknanckue mpaBOOTHOLIEHUSI — 3TO OAMH M3 BUIIOB NPaBOOTHOLIECHHUH, a
TNOTOMY OHM OONAaNAIOT TAKMMH OOLIMMHM JUIs BCEX MPABOOTHOIIEHHIT YyepTaMH, Kak
OOIIECTBEHHBIN XapaKkTep W OCHOBAHHOCTL HA 3aKOHe. XapakTepusysi rpakaaHCKue
NMPaBOOTHOIICHMS], OTMETHM PsIZl OCOOCHHOCTEH, OTIMYAIOIINX MX OT JPYTHX BHJIOB
IIPaBOOTHOILECHHUM:

1. FOpunnyeckoe paBeHCTBO CyGbeKTOB MPasKIAHCKUX IIPaBOOTHOLLIEHUH, UX
HMYIIECTBEHHAS 00OCOONEHHOCTh W CAMOCTOATENBHOCTh HE3ABHCUMO OT (byHKIHIA,
BO3/IAraCMbIX Ha HUX B KOHKPETHOM IpaBOOTHOMIEHMH. Takum obpazoMm, 06s3aHHOE
MO HE MOMYMHCHO YNPaBOMOYEHHOMY, @ JIMIIb CBS3aHO C HHM KOHKPETHOM
O0S3aHHOCTBIO  (3THM  TP&KIAHCKOE  MPABOOTHOIICHWE  OTIMYAeTCS  OT
aIMHHHCTPATUBHOTO).

2. IlInpokuii Kpyr cyOBeKTOB IPakIaHCKOTO MPaBOOTHOMICHFIS,

3. MHOeCTBEHHOCTb 00BEKTOB rPakIaHCKIX NPaBOOTHOLLIEHUH,

4. BO3MOXHOCTb YCTAHOBUTH COMEPKAHNE IPAXKAAHCKOTO MPaBOOTHOIICHUS 10
COTJIAUIEHHIO CTOPOH (APYTHE BWJBI ITPABOOTHOLICHHUH BO3IHHKAIOT TONLKO npu
HalMMh  COOTBCTCTBYIOLIEH HOPMBI  MpaBa, TPSIMO  MpejlyCMaTpHBAIOLICit
BO3MOXKHOCTD MX BOSHHKHOBEHH).

5. Ilpumenenve B KayecTBe NPaBOBBIX TapaHTHd PEaIbHOTO OCYLIECTBIIEHUS
MPE0CTABICHHBIX CyObeKTaM rPakIaHCKUX TIPaB H 00S3aHHOCTEH [IIABHBIM o0pazom
MEp HMYIIECTBEHHOTO XapaKkTepa (Bo3MelleHHe YOBITKOB U B3bICKAHUE HEYCTOMKH ).

6. BO3MOXKHOCTL BO3HHKHOBEHHS TPaKIAHCKUX MPaBOOTHOLIEHHH  TIO
OCHOBaHUAM, IPAMO 3aKOHOM HE MPeTyCMOTPEHHBIM, HO HE MPOTHBOPEYALIIM emy
(ct. 8 I'paxknanckoro xoxexca Poccuiickoit @enepaunn (nanee - [K PD)).

7. Crienuduka mopsiika u crocob0B 3amuTh HapyNIeHHbIX I'PaKIAHCKHX TIPaB,
3aKJTIOHAIOIIAsACsl B BOSMOXHOCTH — OOpallleHus  yyacTHHKOB TPaKIaHCKUX
NMPaBOOTHOMICHHH B CyNeOHbIE OpraHsl MyTeM IIpebsBieHHs COOTBETCTBYIOLIETO
HCKa.

Cpesr  OCHOBHBIX CBOMCTB I'Pask/[AHCKOrO [IPABOOTHOIICHUS BBIAEIISIETCS]
TOPUIIMMECKOE PABEHCTBO €r0 YYaCTHHKOB, UX MMYILECTBEHHAS M OpPraHH3alHOHHAS
obocobnennocth. Mexonst w3 atoro, rpakiaHckoe PaBOOTHOLLUEHUE OOBIYHO
OMNPEACIACTCA KaK KFOPHAUYECKAs CBSI3b PABHBIX, HMYIIECTBEHHO H OPraHH3allHOHHO
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000CcO6/IEHHBIX  CyOBEKTOB  HMYLICCTBEHHBIX M JIMYHBIX — HEHMYLUECTBEHHBIX
OTHOIIEHHUH, BEIPAXKAIOIIASCS B HAIMYMH Y HUX CyObEeKTUBHBIX 11PaB U 0053aHHOCTEIH,
o0ecrnevyeHHbIX BO3MOYKHOCThIO NPUMEHEHWUS K ux HapyIIUTEsIM
rocy1apCTBEHHO—TIPHHYIUTE/IbHBIX Mep UMYIIIECTBEHHOTO XapakTepay.

Taknum 0Opazom, rpakIaHCKOE IPABOOTHOLIEHHE — 3TO BOJIEBOE OOLIECTBEHHOE
HUMYIIECTBEHHOE WM JHYHOE HEHMYIUECTBEHHOE OTHOLIECHHE, YPEryJIHpOBAHHOE
HOpPMamM IPaXJaHCKOro Ipasa, B KOTOPOM €ro Y4aCTHHKH IOPHAMYECKH CBSI3aHBI
HAIAYMEM B3aMMHBIX CYOBEKTHBHBIX TIpaB M 00s3aHHOCTeil; 3T0 (opma, KoTopas
BO3HHKAET OJHOBPEMEHHO C TIOsIBIIEHHEM, HaleleHHeM CyOheKTa NpaBaMH WM
O0s3aHHOCTSAMHU, ~ NIPEKPAIAECTCS  ONHOBPEMEHHO C  TIpeKpAlleHHWeM  TaHHbIX
CyOBLEKTHBHBIX ITPaB M 00sI3aHHOCTEIA.

L.1.0O6beKThI rpakIaHCKHX NPABOBLIX OTHOUIEHU

C nepexonom Poccun k 1eMOKPAaTHH M BO3HHKHOBEHHEM B CTpaHe PBIHOYHBIX
OTHOMICHHH B I paskJaHCKOM IIpaBe B CBA3M C STUM IOJIYYHIT PacTipOCTPaHEHHE TAKOI]
WHCTUTYT, KaK 00BEKT rPakAaHCKUX PABOBLIX OTHOLICHH.

OO0bexTaMu IPakIaHCKUX TPaB SBISIETCS TO, HA YTO HANPABIICHBI npaBa u
00s13aHHOCTH CyOBEKTOB IPAXKIAHCKUX MPaBOOTHOMIEHHH. CornacHo cr. 128 K Pd
00BEKThI IPAKAAHCKAX PABOOTHOLIECHHI MOKHO Pa3eliTh Ha YETBIPE IPYIIIBL:

1) umytiecTBo;

2) neiictBusi (paboTel K yCIIyTH);

3) pe3yNbTaThl HHTEIEK Ty ATIbHOM (TBOpUECcKOil) JIeSITeJILHOCTH,

4) HemaTtepuaiibHbIe OJ1ara.

B cBi3n Cc TeM, 9WTO NOHSATHE «UMYIIECTBO» SBJISETCS coduparersHbIM,
HEOOXOAMMO  TIPaBHIBHO ~ ONPEACNATH €ro  COXepKaHue NIPUMEHUTENIBHO K
KOHKPETHBIM TIPABOOTHOLICHHAM. B OCHOBHOM MOJ TepMHMHOM «HMYILECTBO» B
IPaXIaHCKOM IIpaBe I10pa3yMeBaloT:

® BCHIb HIX COBOKYNHOCTh BeILEH, HAXOIAMMXCS BO BIAACHHH Y
COOCTBEHHMKA;
* 00beIMHEHHE HMEIOMEX [CHEKHYI0 ONEHKY, KaK Belled, TaKk u
HUMYILECTBEHHBIX IPaB;
® HMYIICCTBCHHBIC TpaBa M 00s3are/lbCTBA HAC/IENOJATENs, KOTOpbIe
MIEPEXOAAT K HaCITeJHHKAM.
Takxe moxm WUMyIIECTBOM B IIMPOKOM CMBICIE MOHHMACTCS COBOKYMHOCTb

BEICH, MMYIIECTBEHHBIX [PAB W OOS3aHHOCTEH, B TOM UHCITe H HCKIIOUHTENbHBIX
npas.

Hapsny ¢ Bemiamu I'K oTHOCHT K 06BeKTam rpakiIaHCKuX IpaB BbITOTHEHHE
pabot u okasanue yciyr. [Tox paboTamMu noHEMarOTCS JACHCTBUS, HalpaBjIeHHBIE HA
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OOCTHXXCHHUE MaTepPHAIBHOIO pe3yabTara, KOTOPBIH MOKET COCTOSTh B CO3JAaHUU
BEIlH, ee nepepaboTke, 0OpaboTKe HIH HHOM KayecTBEHHOM H3MEHCHHMH, HarpuMep
pemonTe. IIpudem pesysbTaT paboThl 3apaHee M3BECTEH M ONPEENSIETCS JIMLIOM,
3aKa3aBIIMM MX BBIIONHEHHE, & BOT CIOCO6 MO oOmemy NIpaBUITy Orpeaensercs
HCTIOJIHUTEIIEM.

VYemyra B oramdue OT  paboThl  OpeAcTaBasieT coOOM  JelCTBHS WM
ACSTEIIBHOCTD, OCYIIECTB/IAEMBIC IO 3aKa3y, KOTOpble HE HMEIOT MaTepHaIbHOIO
pesyibTata (HampuMep, AesTeIbHOCTh XPaHHTENs, KOMMCCHOHEpa, MepeBO3YuKa W
T.1.). CrieyeT UMeTh B BHJlY, YTO HEKOTOpEIe YCIYTH MOTYyT MMETh MaTepUaTbHBIN
pE3yJIbTaT, HO 9TOT PE3YJIbTAT HEOTAEIUM OT CAMOTI0 IEHCTBUS UIIH JIeSTeTbHOCTH.

OcoObiM  00bEKTOM nNpaBa ABISICTCS MHTEUIEKTYalbHas COOCTBEHHOCT
TPaXK/AHUHA WM IOPHIMYECKOr0 JIMUA Ha Ppe3yJbTaThl HHTE/UICKTYaTbHOM
ACATEIIEHOCTH M IIPUPABHEHHbIE K HUM CPEJICTBA HHANBH/IYAIM3aIlMH FOPHINIECKOTO
LA, HHIMBUY JIM3aLHH NPOMYKLHH, BBIOIHIEMbIX padOT WK yeuyr (GpupMeHHOe
HaWMCHOBaHHWE, TOBAPHbIA 3HAK, 3HAK OOCIIYKMBaHWsS). DTH NpaBa Ha Pe3yJIbTAThI
TBOPHECKOH NEATEIBHOCTH YCIOBEKA M CPEJCTB MH/MBHLYAIM3ALMM PETYIHPYIOTCS
CIICIHANIBHEIM  3aKOHOATENLCTBOM. OOBEKTHl HHTEIUICKTYAIbHOH COOCTBEHHOCTH
MOT'YT HCIOJIL30BATLCS TPETEUMHU JIHLAMH TOJIBKO C COIJIacHs mpaBoobnazartens. K
00BbeKTaM HMHTE/UIEKTYalTbHOM COOCTBEHHOCTH OTHOCSITCS pe3yJbTaTel JIYyXOBHOTO
TBOpYECTBA JIOACH M IIO3TOMY OHM HENOCPEICTBEHHO HE CBS3aHBI C MPaBOM
COOCTBEHHOCTH HAa MATCPHANIBHBINA OOBEKT, B KOTOPOM BIPAJKEHBL.

Pe3yIbTaThl MHTEIUIEKTYANLHON NeATeIBHOCTH, KAK U IIPUPAaBHEHHbIE K HAM B
NpaBOBOM PEKHME CpPE/ICTBA WHIMBHIYalu3allik TOBAapOB ¥ WX H3TOTOBHTEIIEI,
OTHOCATCSL K KaTCrOPHH HEMaTepualbHbBIX 00BeKTOB. J[yXOBHAs HpHUpPOJA TaKHX
00BEKTOB OOYCIIOBIMBAET OCHOBHBIE OCOOEHHOCTH MPaBOBOI0  peryTHpOBaHUS
OTHOILICHHH, CBA3AaHHBLIX C MCMOJB30BAHMEM M 3ALMTOM HCKIIOUHTETHHBIX npas. K
OTHM OTHOMICHHAM HENPUMEHUMbI HOPMBI O IpaBe COOCTBEHHOCTH, OTHOCSIIHECS K
BELLHBIM [paBaM.

YacTHbIM ciryyaem MHTEJIJIEKTYaIbHON COOCTBEHHOCTH SIBJIACTCSI
NPOMBIILIEHHAS COOCTBEHHOCTD. K Helt OTHOCHTCS M300peTeHu s, ose3Hble MOIEIH,
NPOMBIIUICHHbIE  00pasupl, (UPMEHHOE HAMMEHOBAHME, TOBADHBIA 3HAK, 3HAK
obcryxuBanud. VIMyIecTBEHHBIE M CBSI3aHHbBIE ¢ HEMM THIHbIC HEHMYIIECTBEHHbIE
OTHOLUCHMSA, OCHOBAHHBIC HA NPOMBILIICHHOW COGCTBEHHOCTH, peryJMpyIOTCs
TIATEHTHBIM 3aKOHOM Poccun ot 23 centsOps 1992 roma u 3akonom «O TOBapPHbIX
3HaKax, 3HaKax OOC/Y)KHBAHUS W HAMMEHOBAHUSIX MECT ITPOUCX 03K 1eHHS TOBapoB» OT
23 centsabpst 1992 rona. Pe3ynbTaThl HHTEIIIEKTYaTBHOM JIesTeIIbHOCTH, Kak Omara
HCMaTCpHallbHbIC, MOIYT pacCMAaTpUBaThCs B KAadecTBE -ONPEACNEHHOTO BHIA
HH(OPMALIHOHHBIX PECYPCOB.



Takum oOpaszom, wuHGOpPMAUHIO MOXKHO Ha3BaTb HOBBIM  OOBEKTOM
rpaXaHCKOro mnpasa.’ B mMpOKOM cMbIcie Mof vuHQoOpMaLel MOHUMACTCs
COBOKYITHOCTE OIpPEJIETIEHHbIX CBENEHMH U JaHHbIX 00 okpyatouem mupe. OmHako
TPaKIAHCKO-TIPABOBOMY Pery;IMPOBAHHIO MOUIEKUT HE BCAKAs MH(OPMAITHS, a JIULIb
Ta, KoTopas oOnazaeT NEHCTBUTENBHOM WIM TOTEHUIMAILHONH KOMMEpYeCKon
LIEHHOCTBIO B CHIIy HEM3BECTHOCTH €€ TPEThHMM JMLAM M OTCYTCTBHS CBOOOIHOIO
JIOCTyla K HeH Ha 3aKOHHBIX OCHOBaHMAX M BJaJeliel] KOTOPOM MPUHUMAEET MEPHI K
coxpaHeHHI0 ee KoHbuneHumanbHOCTH. Takum o6pasom, ['parkmaHcKHii KOgekc
TpeJTyCMaTpUBAET 3alllUTy 3aMHTEPECOBAHHBIX JIUIL OT Pa3TyIalleH s IPHHA e XKaleH
UM HHGOpMauuu 6€3 COOTBETCTBYIOUIErO pa3peIIeHus.

['pakjianckoe 1paBo  OXpaHAeT HH(GOPMAIUIO, MPEACTAaBIAIONIYI0 COOOM
CITy’KCOHYIO MM KOMMEPYECKYIO TaifHy, IMOJTOMY pasljiallieHHe €€ IPOTUB BOJIH
IpeANpUHAMATElsS BIIeYeT 33 COOOM JUIA JML, JAOMYyCTHBILWX €€ pasIiallcHue, a
TaK)K€ HE3aKOHHBIMM METOJaMH IOJIyUMBIIHX €€, OOS3aHHOCTE BO3MECTHTH
NPUYMHEHHbIE O3THM YOBITKH. B KaXIOM TpyJOBOM JOroBOpe ecTh MNYHKT O
HepasIJlalleHHd KOMMEPUYeCKOH TalHEL.

B coBpemeHHOM Mupe MHGOPMAaIlMs BHICTYIIAET B KayecTBE 0co00ro o0nekTa
JOTOBOPHBIX OTHOILEHHMH, CBA3aHHBIX ¢ e cOOpoM, XpaHeHHEM, MOHCKOM,
nepepabOTKON, paclpOCTpaHEHHEM WM HCIIONB30BAHHEM B pa3iMuHbX cdepax
YEIIOBEYECKOU [esTeNbHOCTH. Hapsiy ¢ pesyabraTaMu TBOPYECKOH JEsTENBHOCTH
00bEKTaMH I'PaXKIaHCKUX IIPABOOTHOILICHHH BBICTYIIAIOT PE3yIbTATEl HHEIX JEHCTRUIL.
Tak, npeamerom jorosopa mnojpsia sBASETCS pe3ylbTarT paboThl MOAPSIYHKA,
KOTOpBIH OH JOJDKCH NepelaTh 3aKasuMKy. B mofpsie W HWHBIX J10roBopax
TIOAPAJHOrO THIIA Pe3yJIbTaT MPHOOpETaeT Beyio hopMy, T.c. MATCPHATUIYETC B
CO3JIaHHBIX, OTPEMOHTHPOBAHHBIX, EPEPAOOTAHHBIX BELIAX. DTH pe3ysbTaThl MOTYT
ObITh OTHEJIEHbI OT CaMHX IEHCTBHH, BCIEACTBHE YEr0 OHM PACCMATPHBAIOTCS B
Ka4eCcTBE CaMOCTOATE/IbHBIX 00BEKTOB MPAKIAHCKHUX MPABOOTHOIIEHHH.

Ilone3nbiit pesynbrar JASHCTBHH MOXKET BBID@KATBCS HE TONBKO B MX
BELLIECTBEHHBIX pe3yJibTaTax, HO M 3aK/IF0YaThCsl B HUX caMux. JleiicTBus, pe3yibTaTsl
KOTOPBIX HEOTACIUMBI OT CaMOHM HEATE/IbHOCTH M MOTPeOIAIOTCS B MPOLECcCe 3TOM
JCATEIbHOCTH, WMEHYIOTCS ycnyramu. YCIyrd - CaMOCTOSTENbHBIH OOBEKT
IPaXKIaHCKUX NIPABOOTHOILICHHUIA.

Bemmw - 3TO mnpeaMeThl MaTepHATEHOrO BHEIIHErO0 MHpA, HAXOMISIMECS B
TBEPJIOM, KHJKOM, ra3000pasHOM HIIM HHOM (u3ndeckoM cocTtostuun. C 3Toi ToukH
3PEHHUs DIIEKTPUYECKas U TeruioBas 3Heprus paccmarpuparorcs I K B kauecTse Beleii.
I TaBHBIM Ha3HAYCHHEM BEUIEH ABJIAETCA YIOBJIETBOPEHHE NMOTpeGHOCTEl CyOHEeKTOB
IpakKIaHCKUX ITPas.

EcrecrBennbie CcBOWCTBa Belled MOryT O0yC/IOBHTH pa3liMyHOE IIPAaBOBOE
peryjiMpoBaHue OTHOLIEHHUH JITOIeH 110 MoBoay Beleil. Tak HeeIMMOCTh BEIH 9acTO

% Ipancnanckuit Kogeke PO cr. 139.
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cO3/1aeT HEeOOXOAUMOCTh MOSBICHHUs 00IIel COOCTBEHHOCTH Ha HeE, TOTpedsieMble
BEIM HE MOTYT ObIThb OOBEKTaMH JOrOBOPOB HMYIIECTBEHHOTO HaiiMa M cCyisl. B
HHTEpecax ODeCIeueHns OOMECTBEHHOH 0e30MacHOCTH HEKOTOphle BellH TPeGyroT
JUTsi IPUOGPETeHHsT B COOCTBEHHOCTb MOMYUYEHUS IIPeIBAPHTENBHOrO paspereHus
roCy1apCTBEHHBIX OPraHOB YIIPABJICHHMSI.

Bce Bemu aensTcs Ha:

® JBHKUMBIC
® HEJBHXXUMBIE.

Henenve Bemieli Ha HEIBIDKUMBIE W JBM)KMMBIE OCHOBBIBACTCS HA HX
€CTECTBEHHBIX CBOWCTBaX. HenBWXKHMMble BeIH, Kak [PaBWIO, HE MOIYT OBITH
NEPEMEIEHB], OHU SBJIAIOTCS MHAMBHIYAIBHO - ONPEASICHHLIMU U HE3aMEHUMbBIMHU.
ABKXKKMMbIE MOTYT CBOOOIHO IEpEMEINaTbCsi W ObITh KaK WMHIHBHIYAIbHO -
OIIpE/ACICHHBIMH, TaK W POJTOBBIMH.

K HenBMXMMOCTH BO — TMepBBIX, OTHOCAT OOBEKTHI ECTECTBEHHOTO
IIPOMCXOXKACHUS — YUACTKU 3€MJIIH, YYAaCTKH HeaAp U 000COOIeHHEIe BOAHBIE OOBEKTHI.
Crenmyer OTMETHTB, YTO 3aKOHBI O NPHPONHBIX PECYPCaxX HECKOJBKO IO-HHOMY
OTIPEACILIIOT ITH OOBEKTHI IIPUMEHHUTENEHO K MpaBy coOcTBeHHOCTH. Tak, 3akoH o
HeJIpax, MPU3HAeT OOBEKTOM TOCYy/IapCTBEHHONW COOCTBEHHOCTH HejApa B IENOM, Kak
4acTh 3eMHOH KOPBI, PACTIONIOKEHHOH HHKE TOYBCHHOIO CJIOsl, & IPU €TI0 OTCYTCTBUH
- HHMKE 3eMHOM IOBEPXHOCTH M JHA BOJIOEMOB, M IIPOCTHPAIOIIErocs 10 TIyOHH,
JOCTYNHBIX JUIA T'€OJOrHYeCKOro M3YUeHHsi M OCBOEHMS, B MpeieliaX TEPPUTOPHH
Poccniickoit  MDemepaunn, ee  KOHTHHEHTAIBHOrO  menbha 1 MOPCKOH
MCKITIOYHTEIbHOM 30HBI. YYacTKH K€ HeAp B BHJE TOPHOIO OTBOJA 3aKOHOM
paccMaTpuBaroTes, Kak 00bEKThI, KOTOPhIE MOTYT MPEAOCTABISATECS B [0JTb30BAHME.
BoHblil KOZEKC MpelycMaTPUBAET, 4TO 0OBEKTOM rOCYIapCTBEHHOM COOCTBEHHOCTH
SBIISIIOTCSL BOJIHBIE OOBEKTHI B LIEJIOM, a MO BOXHBIM OOBEKTOM MOHMMAETCI U ero
4actb. OOOCOO/NCHHBIE JKE BOMHBIE OOBEKTHI (3AMKHYThlE BOJOEMbI) MOTYT
HAaXOAMTHCsl HE TOJIBKO B IOCY1apCTBEHHOM COOCTBEHHOCTH, HO U B MYHHMIIHIIANLHOI.
B kauecTBe 0OBEKTA MpaBa MOJIB30BAHMs MM BEIUHOTO TNpaBa (MyOJIMYHOrO MM
YaCTHOTO CEPBHUTYTA) TAK)Ke MOYKET BbICTYIATh TOJIBKO YaCTh BOJHOTO O0OBLEKTA, T.E.
Y4acTOK BOJHOM IIOBEPXHOCTH. BO-BTOPBIX, K HEABHKMUMOCTH OTHECEHO BCE TO, YTO
IIPOYHO CBS32HO C 3€MJICH, - 3JaHUsI, COOPYIKEHMUS, JIeca, MHOTOJIeTHHE HACAK/ICHHUS U
Jip. 0OBEKTHI, MEPEMEIIEHHE KOTOPBIX 0€3 HECOPAa3MEPHOro yInepda uX HA3HAYCHHIO
HEBO3MOYKHO. DTH OOBEKThI NPU3HAOTCA HEABHKMMOCTBIO 70 TeX [Op, MTOKA OHHM
CBA3aHbl C 3eMiIedl. bymayuu OTHENCHHBIMH, OT Hee, OHH CTAHOBSITCS IBMKHMBIMU
Bel[aMH.

K memmwxumoctn I'K OTHOCHT M HEKOTOpbIE MABHKHMBIE [0 CBOMM
CCTCCTBEHHBIM CBOMCTBAM BELUH - BO3JIYIIHBIE M MOPCKHE CYJQ, CyJa BHYTPEHHEro
NiaBaHus ¥ KOCMUYECKUE 00beKThl. HelBUKUMOCTBIO SBISIOTCS TONBKO Te W3 HUX,
KOTOPBIC MOIJICIKAT IOCY1apCTBEHHON PETMCTpAaLUM OpraHaMH, YIIOJHOMOYEHHBIMU
OCYIIECTBIATE KOHTPOJb 32 TUMH 00HEKTaMH.
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IlonsiTHe yKa3aHHBIX TPAHCIOPTHBIX CPEACTB PACKPBIBAETCS B TPAHCMOPTHBIX
yCTaBax M KOJIEKCaX, & KOCMHUYECKHX OOBEKTOB - B MEXIYHAPOIHBIX KOHBEHIHAX
(moroBopax, cornaueHusx). BosmymiHoe CcyaHO - 3TO IeTaTesbHbI  ammapar,
MOJIEPKUBAEMEBIH B aTMOC(EpE 3a CHET B3aMMOIEHCTRHS C BO3LYXOM, OTpa)eHHbIM
OT 3EMHOH TMOBEPXHOCTH. [TopsioK perucTpaiuy BO3MYIIHBIX CYI0B ONpEIeeH CT.
32 BK. I'paxaanckue cyna MOIEKAT perucrpamui B [0Cy1apcTBEHHOM peectpe
TPaXKIaHCKUX BO3AYIIHEIX cynoB P®. Benenne ['ocynapcrsenHHoro peecrpa
BO3j1araeTcs Ha CHELHaIbHO YIOJHOMOYEHHBIH OpraH B O0JACTH TI'PaIaHCKOH
aBHalMU. ['OCyHapCTBEHHbIE K€ BO3JYLUHBIE CyIa PErHCTPUPYIOTCS B MOPSIKE,
YCTaHOBIICHHOM CHIELHATbHO YIONTHOMOYEHHBIM OpPraHoM B 00JacTi 0GOPOHBI IO
COrIacoBaHMIO CO  CICIHMANbHO YIONHOMOYCHHBIMHM OpraHamu, HMEIOIIHMU
ITO/Ipa3/Ie/IEHHs TOCY/JaPCTBEHHOM aBHAIUH.

Mopckue cyna BHocsTes B I'ocynapcTBeHHSBIN CyOBOH perncTp B OXHOM W3
MOPCKHX MJIM PEYHBIX IIOPTOB, & Cy/la BHYTPEHHEr0 BOIHOTO TPAHCIIOPTA - B CYIOBEIE
peecTphl OaCCEHOB PEeK MITH CYI0XOJHBIX MHCIIEKIHH (Cy/1a MOCTOSHHO TUIABAIONIHE
BOJIM3KM MOPCKMX IIOPTOB, PACIIONOKEHHBIX HA PEKax, U HUKE STHX TIOPTOB MOIEKAT
BHECEHHIO B CYJOBBIC PErHCTPbl 3TUX MOpPTOB). OAHAKO BHpedb 10 MPUHSITHS
COOTBETCTBYIOIIMX (heaepaibHbIX 3aKOHOB, OCHOBAHHBIX HA MOJOKeHHsX 11, 1 ¢T. 131
I'K, nomkeH HOPUMEHSITBCA NEHCTBYIOIMH MOPS/IOK pPErHCTpalMM TNpaB HA OTH
00BeKTHL.’

Kocmuyeckue OObEKTHI MOIEKAT rOCYIapPCTBEHHON pPErHCTpalldy, MOPSIOK
KOTOpO# TomKeH onpenenstecsa IlpaButensctBom P®. Hapsgy ¢ 3THM B JaHHOIM
chepe nefictByer Kompenmms 14 smBaps 1975 1. 0 permcrpamuu oGBEKTOB,
3aITyCKaeMbIX B KOCMHYECKO€e IPOCTPAHCTRBO.

Perncrpanust BO3yIIHBIX Cy10B, MOPCKUX CYJIOB, CYJIOB BHYTPEHHEr0 BOIHOTO
TPAHCIIOPTA M KOCMHYECKHX OOBEKTOB YIIOTHOMOYEHHBIMH Ha TO OpraHaMH He
3AMCHSICT PETHCTPAlMIO [MpaB Ha HUX Kak Ha HEIABUKHMOCTb, B IODPSIKE,
IpeyCMOTPEHHOM CT. 13 1.

OcoObIM BHIOM HEJIBHXKMMOCTH SIBJISIETCS IpeAnpHUsaTHe. IIpemnpustueM Kax
00BEKTOM TIPaB MpPU3HAETCS MMYMIECTBEHHBIH KOMILIEKC, HCIOMb3YEeMBIH jUls
OCYIIECTBICHHSA TIPEANPUHUMATEILCKON NeSTeNbHOCTH. TepMHH «IpeanpuaTHe
NPUMCHSICTCSL B JABYX PasiHYHBIX CMBIC/IAX: IOPHIMYECKOe JIMIO - CyOBeKT
TPaXaHCKOro mpaBa. B oToM ciydae mpemmpusitie MOANEKHT TOCYIapCTBEHHOMN
PErUCTpaLMH, KaK CyOBEKT NpeNpUHUMATEIIBCKON NeSTebHOCTH, BBICTYIIACT KaK
CTOpOHA  TIOTOBOPA;  WMYIIECTBEHHBIH  KOMIUIEKC,  HWCIOJB3yeMbIH  JUls
NPEANPUHUMATEIbCKOW IESATENBHOCTH. B maHHOM cilyuae OHO SIBISIETCS OOBEKTOM
paBa, HeJIBUKHMMOCTEIO.

B cocraB npeanpusTHs KaK HMMYIIECTBEHHOTO KOMIUIEKCA BXOISAT BCE BHIIbI
UMYLIECTBA, NPEAHA3HAYCHHBIC [UISl €T0 AeATEIbHOCTH, BKITFOUas 3eMeJIbHbIE YUACTKH,
3/1aHHsl, COOPYKEHHUsI, 000pyI0BaHKE, MHBEHTAPh, ChIPbE, MPOIYKLHIO 1 Jp. U3bsTre

* 3aKoH O PErHCTPaLAK HeaBUkMMOcTH . | eT. 33.
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M3 MMYIIECTBEHHOTO KOMIUIEKCA KaKOro-THOO M3 3THUX OOBEKTOB MIOKHO OBITh
CIEeNHATBFHO PElyCMOTPEHO 3aKOHOM Wi AoroBopoM. MHaue npu nepexone npasa
CcOOCTBEHHOCTH WM MHBIX [IPaB Ha NpeanpusITHe Ipyromy JIHIly, IIOCJIeIHee BIpaBe
TpeboBaTh TNepefaun eMy BceX YKA3aHHEIX NpaB. IIpenpustie MOKET ObITh
00BEKTOM pa3IMYHBIX CHEJIOK - KYIUIM - IPOJaXKH, 3ajlora, apeHjbl, HacleA0BaHusd 1
Ip., Kak B IIeJIoM, Tak U B 4yactd. OxHako cornacHo cT. 575 I'K mpennpusrue He
MOKET OBITh IPEAMETOM [apeHHs B OTHOLICHHAX MEXAY KOMMEpPYECKHMH
opraHM3alMsiMU. B KadecTBe 4acTH MMYIECTBEHHOIO KOMILIEKCA MOJYKET BBLICTYNATh
U UMYLIECTBO (punuasna, B TOM YMC/Ie ero npaBa u o0A3aHHOCTU, IPUOOPETEHHBIE OT
MMEHH IOPUIHYECKOr0 JIMLA.

[ToHOCTBIO U3BATHI U3 000POTA BELM, OTHYIKIAEHUE KOTOPbIX HE JOIY CKaeTCs.
DTOT OrpaHMYCHHBIA KpYI BCIICH JOJDKEH OBITh IIPAMO yKasaH B 3akoHe. K HuM
OTHOCSITCSI HEKOTOpPbIE BH/bl BOOPYKEHHH, siiepHas sHeprus u ap. WX Hemp3s He
TOJILKO TlepeiaBaTk B COOCTBEHHOCTB JIPYIHMX JIML, HO Bellld, U3BAThIe U3 000poTa,
BOOOIIEe HE MOI'YT OBITH IIPEAMETOM I'PaKIaHCKO-NPABOBBIX CHEI0K. PacnopsixeHue
9THMH BEIlaMU OCYILECTBIIAETCA Ha OCHOBAaHUM aJIMUHHCTPATHBHO-IIPABOBLIX aKTOB.
Tax «nenpa B rpanunax repputopuu Poccuiickoi Penepannu, BKIOYas [1013EMHOE
IIPOCTPAHCTBO, H COJAEpIKalllHecsd B HeIpaxX IOJIe3HbIe HCKOIacMble, YHEPreTHUYCCKHE
U JIpyrue pecypcesl sIBJISIIOTCS FOCYAapCTBEHHOM COOCTBEHHOCTBIO. YYacTKH HeNp He
MOryT OBITh TIPEAMETOM KYyIUIM-TIPOJAXH, JapeHwus, BKjiIama, 3aiora». I[Ipasa
MOJIb30BAaHUSl HEJApPaMH MOTYT OTYYKIaThCsl WIA IIEPEXOJUTh OT OJHOro Juua
IpyroMy B TOH Mepe, B KaKoi UX 000poT AoIyckaeTcs (pejiepaibHbIM 3aKOHOM.

Beuy, orpann4eHHbie B 000pOTe MOTYT MpHHAICKATh JUO0 OMpeaenEHHbIM
y4acTHHKaM 000poTa, JIH0O0 MpHOOpeTeHHe U OTUYKACHHE UX JIOITYCKaeTCsl Ha OCHOBE
cnenuanbHbIX pemenni. Kpyr sTux Bemei JomkeH ObITh YETKO OTpeesiéH B 3aKOHE.
K HHAM OTHOCSATCSI HADKOTHYECKHE BELIECTBA, OpY’KHE, CHelHalbHOe 000pyIOBaHHE,
KOTOpbIE 110 [pHYMHE OOLIECTBEHHOro nopsiaika M Oe30MacHOCTH TIpakKiaH, He
JO/KHBl HAaXOJMThCA B CBOOOJHOM obOpaiieHuud. CHUCKH 0OBEKTOB, KOTOPBIE
MO/UIeKAT JULIEH3UPOBAHHUIO H CepTHOHKAIHH, ITyOIUKYIOTCS B IICYaTH.

[TorpebnsieMble Belu B NpOLECCe UCIIOIB30BAHUS MIEPECTAIOT CYIIECTBOBATD,
KaK TakoBble NMOO yTpauMBalOT CBOM IepROHAYabHbIE MOTPEOHTETLCKHE CBOMCTRA
(TPOIMYKTHI ITUTAHHU, KOCMETUUECKUE CPENICTBa, JIeKapCcTBa, KUHO- U (OTOIIEHKA U
ap.). He notpebnsieMbie BElM IPH HCIIOJIb30BAHUU HE YHHUYTOKAKOTCS IIOJHOCTHIO U
B TCYECHHE JUIHTEIIBHOIO BPEMCHH MOTYT CIYKHTh IO Ha3HA4YEHHMIO (MallWHbL,
obopyioBaHMe, 3/1aHUA M COOPY)KeHHsl, ObITOBAas TEXHHKA M Mp.). 3HAYeHHe TaKo
Tpajialiy 3aKJIF0YaeTCs, MPeXkKIe BCEro, B TOM, YTO MPEIMETOM J0rOBOPOB apeHIbl U
0€3B03ME3IHOIO MOJIb30BAHUSA MOTYT OBbITh TOJNBKO HE MOTPeOIsseMble BENH, T.K. IIPH
IPEKpalieH|H TUX J0rOBOPOB Bellb HAOJKHA ObITh BO3BpallleHa, Yero HEBO3MOKHO
cllenaTh ¢ HoTpebiisieMoi BEIbIo.

Bemu B rpakiaHcKkoM TpaBe TakKe  JeNTCsS  COOTBETCTBHH €
WH/MBUIYATbHBIMA W POJNOBBIMH IpH3HaKamu. MHAMBHIyallbHO - Omnpeje/eHHbIe
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BEIIH M BEIH, OIPE/IC/ICHHbIC POIOBBIMU NpH3HAKaMH (pogoBbie Beinw). [lepsbie
001a/1al0T TAKHMH [IPU3HAKAMH, I10 KOTOPBIM HX MOYKHO OTJIMYMTH OT JPYTHX TaKHUX
ke Bemied. BTopele XapakTepu3ylOTCS YHCIOM, BECOM, HHBIMH eIUHHIIAMH
H3MEPEHH, T.€. IPEICTABIAIOT cO00i H3BECTHOE KOJIMUECTBO Bellleii 0JTHOro pona

WHpuBuayanbHO - ONpEjeeHHas BeIllb B OTJIMYKME OT POJOBBIX FOPHIMYECKH
He3aMEeHHMa, MO3TOMY 0053aTeIbCTBO, NPEIMETOM KOTOPOIO SBIISETCS Takas BEIlb,
npekpamaercss B ciydae ee rubenn. 'K mo-pasHomy omnpenensier nociaeacTBUs
HEHCTIONHEHMSI OOS3aHHOCTH MepelaTh HHIMBHIYAILHO - ONpEeIeHHYIO Belllb U
pomoBeie Bemd. /leneHue Beled Ha MHIAMBUIYAbHO OIpejelleHHBIE M POAOBbIE
UMEeT 3HAYCeHWE M JUIS ONpe/eeHHd IOPHAMYECKOH Npupoasl xorosopa. Tak,
MPEAMETOM 3aifiMa MOTYT OBITh TOJNBKO POZOBBIE BELIH, & JOrOBOPOB apeHIbl M
0e3BO3ME3/(HOTO MMONb30BAHMS - TOABKO HHAMBHAYATBHO - ONpeJe/ieHHble. Berw
MOTrYT OBITh IENUMBIME U HeleTHMBIMH. K IepBbIM OTHOCSTCS MpesMeTH, KOTOpbIC
MOXHO pasfenuTh 0e3 ymepda s UX MepBOHAYAILHOrO HasHaueHus. Hememumeble -
BCIM, KOTOPBIE HEJIB3sl pasNeinTh, HE HaHecs MM yuepba. DTta Kimaccwpuralus
HMEET 3Ha4YeHUE NP pasfielie olLield COOCTBEHHOCTH, UCIOJHEHUS 00s13aTeILCTBA 110
JacTsM, HacienoBanuu. Tak, npu pasjene o6iei COOCTBEHHOCTH COOTBETCTBYIOIIHE
YacTH JTHMBIX BEILeH MepelaioTcss BCEM YYacTHHKAM, a HEISIHMMbIC - OJHOMY M3
HuX. [lociemuuit 10/KeH BBIIUIATHT APYTHM JICHEXKHYIO KOMIEHCAITHIO, JTHO0 Bellhb
IPOIAETCs, @ BBIPyUCHHAs CyMMa JIETHTCS MKy coOCTBeHHWKamu. B psme cirydaen
BEIIH pACCMaTPUBAIOTCA KaK HENCIMMbIC M He IOIeKalme pasmerny. Hanmpumep,
KOJUIEKIMs, KOTOpas B Cily4ae pasjie/ia HOTEPSIeT CBOIO XYI0KeCTBEHHYIO LIEHHOCTb.

Tak »e ne nemaATcs cnoKHbIC BEIM, KOTOPBIE COCTOST M3 MHOTHX 4acTel, HO
00pasyIOT eIMHOE LEJOe M HCMOJB3YIOTCs [0 eIHHOMY HasHaueHuio. Hampumep,
Oubnroreka, npeanpusTre, cTano ckoTa. Takue Beuy BBICTYNAIOT €AHHBIM 00HEKTOM
OTIPEe/ICIIEHHOr0 00sI3aTeNbCTBA, XOTS OHH MOTYT OBITH OTUYKIEHHBI M 110 OTIEbHLIM
yactsiM «Ecan pasHopojmbie Bemu 00pasyloT eIMHOE IleNoe, IpeArosaraiomiee
HCIIOJIb30BAHHE UX 10 OOMIEMY Ha3HAYECHUIO, OHM PaCCMaTpPUBAIOTCA KAaK OJHA BElllb
(cnoxnas Bewis). JelcTBHE CHENKH, 3aKIIOYSHHOM I10 IOBOAY CJIOKHOK BEIIH,
PacmpoCTpaHsETCsl HAa BCE €e COCTAaBHBIE YaCTH, €CIH OTOBOPOM HE IPe/TyCMOTPEHO
HHOEY.

B kadecTBe 0COGOro IBHKMMOIO MaTepHalbHOrO O00BEKTa IPaXKIAHCKOro
npaBa B PasjM4HbIX OTHOLICHUSX BBICTYNAIOT A€HBIU. OHH MOTYT OBITH OCHOBHBIM
00BEKTOM IPaBOOTHOLICHHS, HAIIPHMED, B IOrOBOpE 3aifmMa, HO Yalle BBICTYNAIOT B
KayecTBe BCEOOLIETO SKBUBANEHTAa KaK CPEJACTBO Miareka. IIpH 3TOM JEHBrH B
HauOOJIbIIEH CTeNeH! SIBISIOTCS POJIOBBIMHU, 3aMEHHMBIMH U JETHMBIMH BEIAMH.
JICHeKHYIO KyIIOpPY MOKHO pa3MEHSITh Ha Oollee MeNKHe KyMiOphl, a B KayecTBe
BCEOOIEero 3KBUBAICHTA MOTYT 3aMEHHTH JIIOOYIO JPYLYIO Bellb, CBOGOIHO
obpamaroilyrocst Ha pblHKe. B coorBerctBuu co cr. 151 I'pakiaHckoro kojekca
ACHBraMH MOKHO BO3MECTHUTD JIaKe MOPAIbHbIA BpPE.
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Croco6 pacuéToB He BIMSAET Ha KayecTBO JICHEr M BHJ niarexa. Pacyers
MOTYT NPOBOIMTHLCS B HAIHYHOH (opme ITyTEM Iepejadud OINpe/IeIEHHON CyMMBI
JIeHer YIIPABOMOUSHHOMY JIUIly H IyTeM Oe3HaIM4YHBIX pacdyéToB 4epe3 KPeOuTHOe
yupexxaeHne, NyTéM CIHCaHUs CYMMBI JI0JIra CO ¢4€Ta OITHOrO JIMIA W 3a4UCICHHS
9TOi cymMmbl Ha cu€r apyroro. JIeHBIM MOIyT BBICTYIIaTh H B KauecTse
HHMBUJlyaIbHO-ONPEIC/IEHHON BeLLUM, €CJIM OHH, HaIpuMep, NPHOOPETEHBbI JUIs
KOJJIEKIIMA HyMHM3MaTa WM CIy’KaT LENsM IPaBOOXPAaHMTE/bHBIX OPraHoB JUls
MOMMKH TIPECTYITHHUKA WJIM TOJY9IeHHs BEIISCTBEHHOrO J0Ka3aTelbcTBa. Bo Beex
CIIydasiX KakKIbIi JeHeXHbIM 3HaK WHIMBHIYaJIM3UPOBAH CBOUM HOMEPOM, HEJIEINM
M He3aMeHWM, W Ha JIGHBI'M PacrnpoCTPaHSIOTCA o0uMe rnpasuia 00 WMYIIECTBE, 3a
H3BATHSIMH, YCTAaHOBJICHHBIMH 3aKOHOM. TakK, I€HbI'M He MOLYT ObITh HCTPEOOBAHbI OT
T0OpOCOBECTHOrO MpUOOpeTaTes.

Takxe OZHHAM U3 00BEKTOB TPAYXKIAHCKOTO MpaBa SIBISIOTCS LEHHbIE OyMaru.
«IlenHoii Oymaro# sBisieTcss JOKYMEHT, YJIOCTOBEpSIOLIMH ¢ COOIIOIeHHEM
ycTaHOBIEHHOW (OPMBI M 00sI3aTeNbHBIX PEKBU3MTOB HMMYIIECTBEHHbIC IIpaBa,
OCYIIIECTBIIEHHE WM Nepejiada KOTOPBIX BO3MOKHBI TOJIBKO IPU €ro MPEeabsIBICHUU.
C mnepemaueii LleHHOW Oymaru nepexomsT Bce YJIOCTOBEpsSEMBIE €l IpaBa B
coBokynHocTiy. Takum oOpasom, HeHHas Oymara - cTporo GopmajbHbIH JTOKYMEHT.
OrcyrerBre 00s3aTe/IbHBIX PEKBH3UTOB, IIPEJYyCMOTPEHHBIX JUIS JTAaHHOIO BHAA
IIeHHONM OyMaru, WM HEeCOOTBETCTBHE LEHHOH OyMaru yCTaHOBIEHHOH Juis Heé
dbopme BiredeT e€ HUYTOKHOCTh. Harmpumep, eciii BEKCeJlb COCTaB/IEH ¢ HapyIICHHEM
GopmBI (Ualie BCEro HEMpaBHIBHO YKA3bIBAETCs JaTa OIUIAThl BEKCEJIs), TO TaKOH
JIOKYMEHT He MOMKET PacCMaTpPHBAThCs Kak Bekcesb. OrinumTesbHas 0coOEHHOCTH
BCEX BHJIOB IIEHHBIX OyMar - He0OXOAUMOCTb UX NMPEAbABICHUS ISl OCYIIECTBICHHMS
MpaB, YIOCTOBEPEHHBIX [EHHBIMH Oymaramu. B 3Tom oriamume mnpas cyOBEKTOB
IPaK1aHCKO-TTPABOBOM CJIENIKM, OCYLIECTBIEHHE KOTOpOH He TpeOyer, 10 obmemy
MPaBHITy, IIPEOBSBICHHMS JOKYMEHTA, IIOATBEP/KIAIOIIEr0 3aKiIlo4yeHHe HaHHOM
CIIETIKU.

[lennple Oymard MOAPA3NCNSIOTCS Ha «KasyalbHBIC» U «aOCTPaKTHBIE.
KasyanpHbIMH  SIBIISIOTCSL [IeHHBIE OyMary, cojepiKallue CChUIKY Ha OCHOBHYIO
cuenky. B Tex ciyuasix, Korja u3 LHEHHON Oymard BO3HUKaeT HOBOE 00sA3aTesIbCTBO,
KOTOpPOE HE 3aBUCHUT OT JIEKALLEH B €r0 OCHOBE CHEJIKH, HMEIOT MECTO adCTPaKTHLIE
menHsle Oymaru. Tak, eciu rnokynaresb MPOAYKIMH paciiaThics MyTEM Iepeaadu
yeka, TO 00s3aTeJbCTBO BBIUIATUTH MO UYEKy HE 3aBHCHT OT 00s3aTelbCTBa,
OCHOBAaHHOT'O Ha J0roBope Kymiu-npojaxu. «llpaBa, ynocToBepeHHble LEHHOH
Oymaroii, MOryT NpUHaUIeXKaTh:

® IIPEIBIBUTENIO LIeHHOM DyMaru (1leHHas Oymara Ha MpeIbIBUTeNs);

® Ha3BaHHOMY B LIEHHOH Oymare Juily (MMeHHas [leHHas Oymara);

* Ha3BaHHOMY B IIEHHOW Oymare JHILy, KOTOPO€ MOXKET camo OCYLIECTBHTD
9TH MpaBa WJIM HA3HAYMTh CBOMM pPacClOpsDKEHHUEM (IPUKa30M) Ipyroe
yIpaBOMOYEHHOE JTAI0 (OpAepHast lleHHast Oymara).»
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OcoGeHHOCT, BCEX BHJIOB IICHHBIX Oymar - BO3MOMKHOCTD HX MIMPOKOrO
oOpaleHns, 4TO NOCTUraeTcs 3a CYy€T YIPOIIEHHOIO IOpsjaKa Nepeaadd npas o
ueHHoi Oymare. IlIpaBa, ynocToBepeHHble LEHHONW Oymarodl Ha TpeIbIBUTEN,
mepefaloTcs  MyTéM  BpyueHMs  IIEHHOH  OyMarm  HOBOMY  BJaeIbILy.
[IpeabsBuTeabCKUE LIEHHBIE Oymaru obaanaioT HanboIbIIeH 060pOTOCITOCOOHOCTRIO.
bonee clokKHBIA TOPSIOK INEpeladd MMEHHBIX LEHHBIX OyMar, KOTOpble MOYKHO
MepeyCcTyUTh TOJIBKO B OOBIYHOM I'PaKAaHCKO-TPABOBOM IOPSIKE, YCTaHOBICHHOM
IUISE YCTYNIKH TpeDOBaHWS, T.e. MyTeM 3aKIIOYCHHS CIEJIKH MEKIY HOBBIM H
MpeasblayIumM Biaajenbluamu edHoit 6ymaru. IlpaBa mo opnepHoit nenHoi Oymare
NepefarTcs C MOMOLIBIO MepelaTOYHOM HaAlWCcH - WHoccameHTa. IlepenaTouHas
HaJIUCh Ha [EHHOM Oymare o3Hadaer, 4TO BCE€ IpaBa, Y/IOCTOBEPEHHBIC LIEHHOM
Oymaroi, npuHaIe/kKallue JTHILy, YYHHUBIIEMY HAINNCh, - HHIOCCAHTY, MEPEXOISIT
CyOBeKTY, KOTOpOMY II€pelaloTCs NpaBa Mo eHHOH Oymare, — uHoccary. Bee nuna,
YUMHMBIIME TIepelaTOuYHbIe HAAIUCH - MHIOCCHPOBABIIHE LEHHYIO Oymary, HecyT
nepea e€ 3aKOHHBIM BIAJeNblEM, KaK M JIMIO, BbIAaBIIee IIEHHYIO Oywmary,
COJIMJIaPHYIO0 OTBETCTBEHHOCTb. Takum oO0pa3oM, 3aKOHHBINA Brajenen LEeHHOH
Oymaru MOXKeT TpeOOoBaTh HCIIOTHEHUs 0053aTeNIbCTBA, BHITEKAIOIIEr0 M3 IIEHHOM
Oymary, OT JIMIIa, BBIAABIIEro LeHHyio Oymary, 100 oT BeeX o0si3aHHbIX a4, Jluia,
MCIIOMHUBIIHNE 0053aTeNILCTBO, YIOCTOBEPEHHOE LIEHHOH OyMaroif, mosyyaroT npaso
obpartHoro TpeboBaHusl (perpecca) K OCTATBHBIM JIMIAM, 00S3aBIIUMCS I10 IIEHHOM
Oymare. «OTKa3 OT MCITOJIHEHUs 0053aTeNbCTBA, YIOCTOBEPEHHOI0 LIEHHOH OyMaroi,
CO CCBUIKOM Ha OTCYTCTBHE€ OCHOBaHus oOs3arenbcTBa JuOO Ha  €ro
HEJICHCTBUTEIBHOCTh HE J0ITycKaeTcs. Bnanenen nenHo# Oymaru, oOHapyKUBIIHH
TIOJUTOT MJIM TIOJUIENIKY [IeHHOH OyMmaru, BrpaBe NpeIbsBHTL K JIHILY, NepeiaBiieMy
eMy Oymary, TpeOoBaHHE O HaUIe)KalleM WCIOJHEHHH  00s3aTeNbCTRa,
YIOCTOBEPEHHOI0 LIEHHOHM OyMaro#, H 0 BO3MEIIeHHH YOLITKOBY.

K mennpim Oymaram OTHOCSTCS: TOCYJapCTBEHHAss OOIMraius, OOJUraLus,
BEKCeJlb, Y€K, JEMO3UTHBIM W cOeperatenpHBI ceprudukarsl, OaHKOBCKas
cOeperartenpHas KHHKKA Ha NPeAbsABUTENs, KOHOCAMEHT, aKIis, IPUBATH3ALHOHHBIE
IL[eHHbIe OyMaru U Apyrue JOKYMEHTEI, KOTOPbIe 3aKOHAMH O LIEHHBIX OyMarax WM B
YCTaHOBJIEHHOM MMH IIOPSIZIKE OTHECEHBI K UHCITY IIeHHbIX OyMmar.
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2. KTACCUPHUKAIINHA I'PAKTAHCKHUX IIPABOBBIX OTHOIIEHU

- 2.1 Knacenpuxauus mo MesxkcyobeKTHBIM CBSI3SIM

B 3aBUCHMOCTH OT CTPYKTypbl MEKCYOBEKTHOW CBS3M BCe TIpakIaHCKHe
IPaBOOTHOLUEHMS AEJIATCS HA OTHOCUTEIbHEIE U a0COIOTHBIE.

B abcomoTHBIX TNPaBOOTHOIIEHHAX YIIPABOMOYEHHOMY JIHIY (HOCHTEIIO
abCOIOTHOrO MPaBa) IPOTHBOCTOUT HEOIPE/Ie/ICHHOE YHCI0 00s3aHHbBIX M. B 3THx
NPaBOOTHOMIEHUSIX  MpaBy COOCTBEHHMKA, MCKIIOYHTEILHOMY MpaBy —aBTOpa
pe3ynbTaTa HHTEIUICKTYalbHOH JEATENbHOCTH KOPPECIOHAMpYeT 0O0S3aHHOCTE
HEONpE/CJICHHOrO  Kpyra JIMII He HapymiaTh JaHHble TipaBa. Hampuwmep,
IPAaBOOTHOIIEHMS, HMMCIOIIHE MECTO MeXK/y COOCTBEHHHKOM M BCEMH TPETBHMH
JMUAaMH; MKy oOJajareieM HCKIIOYHTENbHBIX IIPaB HA NPOU3BEACHHs HAyKH,
JUTEPaTypbl U UCKYCCTBA W WHBIE PE3y/bTaThl HHTE/UIEKTYAILHOH JCATCIBHOCTH U
BCEMH TPETBHUMH JMlIaMK. Tak, COOCTBEHHHK MOKET TpeGoBaTh OT BCSIKOTO M
KaXI0T0, YTOOBI TOT BO3AEPIKUBAJICS OT COBEPIIEHHUS JTFOOBIX IeHCTBHMN, MEIIAIOIMX
COOCTBEHHHKY OCYILECTBJIATh CBOM MPABOMOYMS MO BIAAEHHIO, MOJb30BAHHIO U
pacmopsUKeHUIO IpHHAIeKalleii eMy Beubio. Bmecre ¢ Tem, aGeooTHOMY IIpaBy
KOPPEUPYIOT U 00S3aHHOCTH CaMOT0 YIIPaBOMOYEHHOTO CYOBEeKTa, BBITCKAIONINE U3
3arpeToR, YCTaHaBIUBAIOIINX IIPE/1eIIBI OCYILIECTBJICHHS abCcoNFOTHOTO
CYOBEKTHBHOrO npaBa. OOpaTHMCs! K IPUMepY U3 CyAeOHOM PaKTHKH:

OGuiecTBO ¢ OrpaHHYEHHOH  OTBETCTBEHHOCTBIO "Copbonma IDmoc"
obpatnioce B ApOWTpakHBIi Cym ropoga MOCKBBI € HMCKOM K 3aKpPBITOMY
akuuonepHoMy obmectsy "Komcrap-mmpekt" o Bspickanmm 100 000 py6eit
KOMITCHCAMM 32 HapyIIeHHE HCKIIOUHTENbHBIX HMYIICCTBEHHBIX IIpaB Ha
nporpammy OBM - kommbiotepHyio wurpy "Discples 2: Boccranue Onbdos".
Pemernem ot 18.04.2009 ¢ oTBeTYHKA B 10JIb3Y MCTIA ObITA B3BICKAHA KOMIEHCAIIMS
B cymme 50 000 pyGnel, B OCTAIbHOM YacTW MCKa OTKa3aHO. BBILECTOSIINMU
HHCTAHLHAMH PEHICHUE OCTaBICHO Oe3 u3MeHenus. B 3asmienun o mepecmorpe
CyneOHBIX aKTOB B HOpsiike Hajazopa 3A0 "Komcrap-/Iupekt" npocuT oTMeHuTbH
NPUHATHIC Cy[deOHBIE aKTBI, CCBLTAsCh HA HENPABHIBHOE IPHMEHEHHE HOPM
MaTepuaipHOro  mpaBa. CyJ  yYCTaHOBMJI, 4YTO OTBETYHK 6e3  COIJIacHsi
npaoobrafaressi pacipocTpaHsl B ceT MHTepHET KOMIBIOTEPHYIO urpy "Discples
2: Boccranne DapdoB", obnazareieM HCKIIOYHATENbHBIX IpaB Ha KOTOpPYH B
COOTBETCTBHHU ¢ JoroBopom ot 10.12.2007 Ne 101207, 3axmroueHHbIM ¢ KOMIIAHUEEH
"Labcroft Ltd" (mpmoGpeTimeit at1 n1pasa y paspaGorunka u cosmarens IIpOrpaMMBl),
sBiisercss ucren. Cysl OTBepr JIOBOJI OTBETYHKA O MPABOMEPHOM HCIIOJIB30BAHMH
KOMITbIOTEPHOM HMIPEI, TOCKOJIBKY MPH3HAN, YTO JOTOBOP, Ha KOTOPHIH CCBbUTANCS
OTBETYMK KaK Ha OCHOBAaHHE HCMOIB30BAHUS MPOTrPaMMBl, 3aKITIOUEH JIHUIIOM
(MLeH3HaTOM), C TPEBBINEHHEM [PEJCIOB NpPaB, MOIYYEHHBIX MM CAMHM 10

JHIOCH3MOHHOMY OTOBOpPY. ﬂpH TaKHUX OOCTOSTENBLCTBAX Cyn IIpU3Han OTBETYMKA
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HAPYIIHTEJIEM IIPaB HCTLA Ha nporpaMmy st DBM u ¢ ydeToM Beex 00CTOSTENBCTB
JeJia B3bICKAIl C HApYUTHUTEJIsi KOMIIEHCAIIHIO.

B OTHOCHTEBHBIX IPABOOTHOIMIEHUSX yNPABOMOYEHHOMY KOHKPETHOMY JIHILY
(MM HECKOJBKMM TOYHO OMPEIEJICHHBIM JHIAM) IIPOTHBOCTOUT KOHKpPETHOe
00513aHHOE JTUIO (MIJIH HECKOJIKO OIIPEJIEICHHBIX 0OSI3aHHbIX nun). Tak, mo morosopy
KyIUTH-TIPOJI@KA  MOKYIIaTeIb HMEET TMpaBo TpeOoBaTh Ilepeadd IMpPOJAHHOTO
UMYIIECTBA OT KOHKPETHOrO IIPOAABLA. DTO MPaBOOTHOUICHNS aKTHBHOI'O THIIA.

Kpyr OTHOCHTENBHBIX IpakJaHCKHX NPaBOOTHOMICHHH BechMa mHpok. OH
BKITIOYAET 00s3aTENIbCTBEHHbIE PABOOTHOIIEHHS; TIPABOOTHOIICHHS, BO3HUKAIOLIHE
B pe3ylpTaTe Tepefadd B  TNONB30BaHWE  IIPOM3BENCHUH, W300peTeHHit;
TIPABOOTHOMICHHS 110 PEATH3alME MEP IPaXk/1aHCKO-NPaBOBOM 3alUThl B T.11. B cry
TOrO, HTO B TAKUX MPAaBOOTHOUICHUSAX CTOPOHBI KakK YNPaBOMOYEHHAs, TaK M
IPaBOO0OSI3aHHAs - CTPOrO ONPEIENCHb, UX TIPaBa M OOA3AHHOCTH TAK JKE CTPOro
COOTHOCHMBI, B CHIIy YE€ro ¥ HMEHYIOTCS OTHOCHUTENBHBIMH. JIJISi OTHOCHTEILHBIX
OTHOWICHWH XapaKTepHa CJIOKHAs, CHCTEMHAs CTPYKTYPa COJEpKAHHSL. Anpo ux
CONCPHKAHUSA COCTABIAIOT OCHOBHBIC TpaBa M OOA3AHHOCTH CTOPOH. [TOMHMO HMX
SJICMCHTAMH CONEPIKAHMS ABJIAIOTCS MpaBa M 00A3aHHOCTH CTOPOH, OIIpPe/ICISIOIIHE
IOPSIIOK OCYMIECTBICHHSI OCHOBHBIX CYOLEKTHBHBIX TPaB M MCIOIHEHMS OCHOBHBIX
00s13aHHOCTEH CTOPOH.

[IpaBo yrpaBOMOYEHHOrO JIHIA B aGCOMOTHOM TPABOOTHOIIEHHH MOKET GbITh
HapymieHo JoOpiM  JiMioM. Tak, m060e JHIO, HE3aKOHHO UCTIONB3YIOLIEe
TIPOH3BC/ICHHE aBTOpa, HapyllaeT INpUHA/UIEKAIlee eMy [paB0 Ha JaHHOe
IIPOU3BE IEHHUE. '

IIpaBo ynpaBoMOYeHHOro JHIa B OTHOCHTEILHOM MPABOOTHOIUISHHH MOKET
OBITH HAaPYLIEHO CO CTOPOHBI CTPOTO OMpeJeNEeHHbIX JIMII, YYacTBYIOIIUX B JAHHOM
IpaBoOOTHOLIEHUH. TaK, NpeuMyHIeCTBEHHOE MPaBO TMOKYNKH YYaCTHEKOB OOIIe
JIOJIEBOH COOCTBEHHOCTH MOKET OBITH HAPYLIEHO TOJNBLKO APYTHM YYACTHHKOM OOIIei
noneBoit  coberBenHocTH. [IpaBo  ympaBOMOYEHHOro fHMIAa B aGCOMIOTHOM
[IPABOOTHOIICHNH 3ALIMINIAETCA OT HAPYIIEHHH €O CTOPOHBI JOOOTO JMIA, @ MPaBO
YNpaBOMOYEHHOTO JIMIAa B OTHOCUTEIBLHLIX MPABOOTHOIICHHUSX 3allHIIalOTCsS OT
HapyUICHHH CO CTOPOHBI CTPOIO ONPEIAETICHHBIX JIMIL.

Teopusi abcomoTHOro npaBooTHOIIEHUST ObLIa nonsepruyra kputuke C.H.
AcknasueM, JIM. T'enkunbim u C.H. Bparycem. Ilo mx MHEHHIO, a0COIMIOTHBIE
CyOBEKTHBHbIE TPaXTAHCKHE MpaBa M OOM3aHHOCTH He BXOLST B COCTAB
FPAKIAHCKOr0 MmpaBonopsiaka. OHU  SBISIOTCS COCTABHOM YacThIO yOJIM4YHOTO
paBoONOp:IKa B CTpaHe M, KAk CIEACTBHE, — DJIEMEHTOM ITyOIHYHBIX
NPaBOOTHOLICHHH MEK/ly T'OCYapPCTBOM H BCEMH JIHIIAMMU, OOS3aHHBIME He HapyIlaTh
HOPMBI OOBEKTHBHOTO INpaBa O COOCTBEHHOCTH M JIHUHBIX HEHUMY LLIECTBEHHBIX
IpaBax.

OpHako mpeanonaraeTcs, uTo MPaKTHYECKOE pasrpanudenuc abCoOIIOTHBIX H
OTHOCHTEITbHBIX ~ MPABOOTHOIICHHI COCTOUT B TOM, 4YTO @PH HapyHIEHHH
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abCONIIOTHOrO MpaBa MEPBI 3alMThl U OTBETCTBEHHOCTH MOTYT OBITH NPUMEHEHBI K
mo6OoMy HapyIIMTENIO, a IIPH HAPYIIEHUH OTHOCHTEJBHOTO MpaBa MOYXKET OTBEYaTh
TOJIBKO CTPOTO OIMpE/CIEHHOE JTHI0, 00SI3aHHOe CBOUMHM JICHCTBUSIMH y/I0BJIETBOPSTE
MHTEPECH YIIPABOMOYEHHOro. IIpH 3TOM B 3aKOHOIATENHCTBE bopmupyetcst nBa
CaMOCTOSITEIbHBIX ~ OJI0OKa  I'PaXIAAHCKO-TIPABOBBIX ~ MEp  3allUThl: OJMH —
NpeOHa3sHAYCHHBIM JUIsl 3alluThl aOCOMIOTHBIX IIpaB, OPYroM — s 3allUThI
OTHOCHUTEJIBHBIX IIPaB.

Crenyer uWMeTh B BHJLY, 4TO JeJ€HHE I'PaKIAaHCKHX [PaBOOTHOIICHHH Ha
a0COIIOTHBIE W OTHOCHUTENIbHBIE SBJISETCS B ONPENESEHHON CTeneHH YCIOBHBIM,
IIOCKOJIbKY BO MHOTHX TIpPaKJIaHCKHX [PaBOOTHOIIEHUSX COYETAIOTCA Kak
abCoMOTHBIE, TaK M OTHOCHTEINIbHBIE 3IeMEHTbl. TaK, apeHJHOe MPaBOOTHOLICHHE
HOCHT OTHOCHTENBHBIH Xapakrep. Mexay Tem MNpaBO apeHaaTopa MOMKET ObITh
HapyLIEHO ¥ 3alMIIATLCsl OT HAPYIIEHUH CO CTOPOHBI HE TOIBKO apeHI0MaTellsl, HO 1
HEOIIPENEJIEHHOT O KpyTa JIU1l.

WTak, nmeneHwe TpakIaHCKHUX [PABOOTHOLIEHWH Ha aOCOMIOTHbIE W
OTHOCHUTEJIbHbIE OCHOBAHO Ha TOM, YTO B aDCOIOTHBIX IPABOOTHOMIEHUSIX HOCUTEIIO
abCcoIOTHOTO IIpaBa MPOTUBOCTOUT HEOMPENEICHHOE KOIMYIECTBO OOS3aHHBIX ITHII.
Tak, manpumep, COOCTBEHHHK MOKeT TpebOBaTh OT BCAKOrO H KaKIOro, YTOOBI TOT
BO3JIEPIKMBANICSI OT COBEpINECHUs JFOOBIX IEHCTBHH, MeINaroumx CoOCTBEHHHUKY
OCYLIECTBJIATH CBOU IIOTHOMOYMS IIO BIIANEHHWIO, TMOJIb30BAHUIO U PACIIOPSHKEHHIO
NpUHAUIeKALIeH eMy BeIlbio. YTo ke KacaeTcs OTHOCHTEIBHBIX MPaBOOTHOIICHHI,
TO B HHX KOHKPETHOMY JIHILY (WIIM HECKOJBKMM TOYHO OIpEeleHHbIM JIUIaM)
NPOTHBOCTOMT KOHKPETHOE O00A3aHHOE JIHLNO (MM HECKOJBKO ONpEAeIeHHBIX
obs3aHHbIX JML). Tak, 1o 0roBopy KyIUIH-TIPOJAAKU IOKyNaTelh HMEET IpaBo
TpeOOBaTh Mepe/iadu NPOJAHHOr0 UMYIIIECTBA OT KOHKPETHOTO IIPO/ABIIA.

2.2 PeryasiTHBHbIEC H OXPAHUTE/IbHbIE IPAKITAHCKHE NIPABOOTHOIICHHSI

B Hayke rpaxianckoro npasa mposeieHa mubdepeHumanuis HOpMaTHBHOMN
OCHOBBI T'PXKIAHCKOIO IpaBa M0 (QYHKUMOHATLHO-IEJEBOMY MPHU3HAKY HAa HOPMBI
PETYJIATUBHOTO W OXPAHUTEINBHOIO BO3JAEHCTBMS, HX INPUMEHEHHE OTHOCHUTEIBHO
CaMOCTOATEILHO. B cOOTBETCTBHU ¢ 3TUM OOIIECTBEHHBIE OTHOLICHHS, BXOIAIINE B
IpeIMET IPakIaHCKOrO MpaBa, pa3rpaHHyYedbl Ha 1Ba BU/A:

a) GopMBI OOBIYHOI JIeSTETBHOCTH JIULL;

0) Gopmal (criocoOs!) paszpernieHus KOH(IUKTOB.

IlepBblif BUA — OTHOWICHHA HMYIIECTBCHHOIO ¥ JIAYHOIO XapaKTepa, B
TPaHMIIaX KOTOPBIX OCYIIECTBISETCS B3aUMHOE Y/IOBJIETBOPEHHE MHTEPECOB HX
YYACTHHKOB. DTO pEryJIsITHBHBIE MPaBOOTHOIICHUsS. BTOpOl BHI COCTABISIOT TakK
Ha3pIBa€MbIE OTHOLICHUSI-IIPUTA3AHHUS, KOTOPbIe BOSHHKAIOT B pe3yabTaTe KOHMIHKTA
M CIIy’KaT COUHMAIBHBIMH (hOpMaMu yIOBIETBOPEHHUS OIHOIO (MM HECKONBKUX) W3
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CTaJIKMBAIOUIMXCsA HHTEPECOB. DTO OXPaHUTEIBHBIC IIPABOOTHOIIEHHU.

CloxuBIINECS  COLMANBHBIE M SKOHOMHYECKHE [MpPHEMBI  B3aHMHOIO
YIORJIETBOPEHUSI HMHTEPECOB YUAaCTHUKOB IO3UTHUBHBEIX (OOBIYHBIX) OTHOIIEHWH H
paspelennsl KOH(IUKTOB HeOAHO3HAUHEl. HO MMEHHO OHH W HHble OCODEHHOCTH
CaMHUX OTHOIICHHH TOTO H ﬂpyrord‘-@ﬂﬂa 00yCIOBIIUBAIOT COMEPIKAHKUE IIPUHIIMIIOB U
CIIOCOOOB PETyIATHBHOTO W OXPAHUTEIBHOTO BO3IEHCTBHS.

I'paskiancKue IpaBOOTHOLIEHMS], B KOTOPBIX PEATU3YIOTCS MEPBI OIIEPATHBHOTO
BO3JI€MCTBUSI, OTHOCSATCS K YHCITY OXPaHUTEIbHEIX IIPaBOOTHOLIEHHH, TOCKOIBKY OHH
BO3HHKAIOT IIPH HAPYIIEHUH CyOBEKTMBHOTO DA IaHCKOrO MpaBa U HarpaBsjeHbl Ha
ero samury. Comepkanue IIPaBOOTHOLIGHHUs O0Opa3yloT MpaBO Ha 3allUTy M
OXpaHuTesbHas 00s13aHHOCTE. CTOPOHAMHU [PABOOTHOIIEHHUS SIBIISIOTCS TTOTEPIIEBIISE
JHI0 W TpaBOHapywMredb. B paMKax OXpaHHUTENBHOTO IMPABOOTHOIICHHS
peaT3yIOTCsl  TPKIAHCKO-IIPaBOBLIE  MEphl  NPABOBOTO  BO3MEHCTBHs  (MepbI
NPUHYKICHUS, OXpaHUTEIIbHBIE MEpHI).

Mepamu  onepaTMBHOIO BO3IEHCTBHS SIBISIOTCS yJep)KaHWe, OTKa3 oOT
(McnosiHeHMs) JIOroBOpa, OTKa3 OT TPHHATHS HEHAJUIEXKAIEro HWCMOJHEeHNUS,
IIPHOCTAHOBJIEHWE BCTPEYHOrO HCIONHeHMsA U ap. Kakmas u3 nepednciieHHBIX Mep
peanu3yeTcs B OTACJLHOM OXPaHWTEILHOM IIPaBOOTHOMICHHH, KOTOPOE MNpe/iaraecM
MMEHOBATE OIlePaTHBHBIM IPABOOTHOIIIEHHEM.

OnepatuBHas OXpaHUTE/IbHAs CBA3b B OONBITMHCTBE CIIyYaeB HaNpapleHa Ha
obecrieyeHHe BOCCTAHOBIICHUS I'PaKIAHCKOIO IIpaBa (OHO HE TpeKpaulaeTcs NpH
HapywmeHut). [Ipy 3ToM Ha npaBoHApPYIIUTENs HE BO3IAraroTcsi BHEAKBHBAIECHTHbBIE
mumenust. [IpaBoBoe perympoBaHue XxapakTepHu3yeTcs UMIIEPATHBHBIM XapaKTEpoM.
OcnoBarmeM BO3HMKHOBEHHS SIBISETCS HapyIIEHHE OTHOCUTEIbHBLIX IIpaB.
OxpaHuTenbHbIe TPABOOTHOLIEHHS, B KOTOPBIX PEAM3YIOTCS Mepbl ONepaTMBHOTO
BO3JCHUCTBUS, HOCAT 00A3aTENBCTBEHHBIH M OJHOCTOPOHHMI XapakTep, a Takxke
OTHOCSITCS K YMCILY IIPABOBBIX OTHOIICHHH aKTHBHOI'O THIIA.

OnepaTuBHbIE IPAaBOBBIE CBI3H PEATM3YIOTCs (MCIIOIHSIOTCS) BO BHECY IEOHOM
nopsiake. Jlamnoe OOCTOATENBCTBO OOYC/IOBIMBACT 0OJe€ AKTUBHYIO MO3HIIMIO
KpeMTOpa MpaBOOTHOMICHUS.. Mepy NMpHHYX JICHHI, IO CYTH, MPHUMEHSIET KPEIAUTOP
JaHHOTO 00s3aTebeTBa (YASPKUBAET MMYIIECTBO, OTKA3BIBAETCS OT MCIIOMHEHHSI
IIOrOBOpa U T.I.).

OxpaHuTe bHOE MPABOOTHOMIEHHE [10 I'PAKIAHCKO-TIPABOBOMY YAEPKAHHUIO
UMYIIEeCTBa SBJISETCS OMHOW W3 PasHOBHIHOCTEH ONEpPaTHBHBIX IMPABOOTHOLIEHHIL.
Cornacuo cr. 359 T'K P® kpemutop, y KOTOPOro HaXOIHTCsl Belllb, ITOIEKAIast
nepenaye JOKHUKY JTHOO IHIly, YKa3aHHOMY MO/DKHUKOM, BIIpaBeé B CIIyyae
HCMCIIOIHCHHS JOJDKHMKOM B CPOK 00s3aTebCTBA IIO OIUIaTe€ 3TOM BeUM WA
BO3MCILICHHIO KPEAWTOPY CBA3aHHLIX C HEH M3IepKEK - U JIPYTHX YOBITKOB
YACpKuBaTh €€ JI0 TeX IOp, [OKa COOTBETCTBYIOLIee 00s3aTebCcTBO HE Oyjer
HCTIOJIHEHO. Y IEpKaHHEM Bl MOTYT 00CCIICYHBAThCS TAKKe TpeOOBaHUA XOTS U He
CBSI3aHHBIE C OIUIATOM BEIM WM BO3MEIIEHHUEM H3/IepiKeK Ha Hee H JPYrHX YOLITKOB,
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HO BO3HHMKIIME M3 00s3arellbcTBa, CTOPOHBI KOTOPOrO  JIEMCTBYIOT Kak
npeanprHUMaTEIH.

JA.M. Meiliep ormeuan, 4TO «IOA IPaBOM YJEp)KaHUA pasymeercs IpaBo
BJ1aJesblia Uy KOH Bellly He BBIIaBaTh ee COOCTBEHHUKY J0 UCMOJHEHMUS JIeXKallero Ha
HEM [epell BIIaIeIbleM OﬁHBaTeHbC{;TBa, [IpHYEM JIMIO, YIAEpKUBAIOIlee Belllb, HE
HMeEET IIpaBa CaMmoO YIOBJACTBOPHTH TpeOOBaHHE ITYyTEM TPOMaXKHU WK MPUCBOCHHS
BELLWY.

Vaepxauue — 210 crioco® odecriedeHns HCIOJHEeHHs 00513aTeNbCTB, KOTOPLIH
peanu3yeTcsi B aKIEeCCOPHOM (peryisTUBHOM) obOsizarenscTBe. OfHAKO yaAepKaHHE -
9TO U Mepa ONepaTHBHOIO BO3IEHCTBUS (Mepa MPUHYKICHUS), OCYIIECTRIsieMas B
OXPaHUTEILHOM IIPAaBOOTHOLICHUH. BO3HUKHOBEHHE y/IepiKaHUSI MOKET ObITh B CHITY
3aKOHAa WM B cuiy corjauieHus cropoH (cr. 359 I'K P®). B ykaszanHO# craThe
3aKOHA peyb HMJIET O BO3HHKHOBEHHH aKIECCOPHOIO 00s3aTeNIbeTBA TIO Y ICPIKAHUIO
MMyIllecTBa Kak crocoda oOecredeHuss MCIONHEHHs O00s3aTellbcTBa, KOTOpOe
OTHOCHUTCSI K YMCIIY PEryJIsSTUBHBIX NPABOOTHOIIEHUH, TIOCKOJNBKY €ro OCHOBaHUE -
[IPAaBOMEPHOE IOpHAHYEecKoe JedcTBHe. OXpaHUTENbHOE jKe 0053aTelbCTBO 110
YHAEpXKAHUIO BO3ZHHUKAET IIOCIIE COBEPLICHUS HEMPaBOMEPHOIO IOPHIMYECKOIO
JEUCTBHsL (B 3TOM BBIpaKaeTCs €ro peTPOCIEKTHUBHBIM xapaktep). B  Takom
obs3aTenbCcTBE  yjAeplKaHHe — pealM3yeTcs Kak  Mepa  NpHHYXKACHHA (Mepa
omepaTUBHOro Bo3jelcTBusi). OHO HampaBieHO Ha oOecreueHHe 3allUThI
HapylEHHOr0 CyOBEKTUBHOIO IPaXk1IaHCKOT0 TTpaBa.

ITockoJIBKY OIEpaTHBHOE 0043aTeNbCTBO [0 YAECP)KAHUID HEBO3MOXKHO 0Oe3
JAOrOBOPHOTO 00s3aTE/IbCTBA, COJEPKAHUEM KOTOPOTO SBJSETCS OOSM3aHHOCTH 110
oIjlareé BeIH, TO MOMKHO CKas3aTb, YTO OXPAHUTEIBHOE I[PABOOTHOLICHHE
XapaKTepU3yeTCsl MPOU3BOJHOCTBIO M B3aUMOCBSI3BIO € OCHOBHBIM (JIOTOBOPHBIM)
00513aTETBCTBOM.

Mepa oIlepaTHBHOIO BO3JEHCTBHS, NPUMEHsEMasi B paMKax OXpPaHUTENIbHOrO
IIPAaBOOTHOIIECHHUSI, BEIPAXKAETCS B TOM, 4YTO PETEHTOP (KPEIUTOp) HE BbIIAET Belllb, T.€.
NPEANPUHMMAET OINpPEACICHHBIE YCHUIINs, HalpaBJIeHHblE Ha TO, YTOOBI BEIIb HeE
nepeuia B obnaganue apyroro juua. Ilo cBoeit dpopme Takue AeHCTBHS MOTYT OBITH
CaMbIMU pasJMYHBIMHM, B TOM YHCJIE HMETh NAaCCUBHBIA XapakTep (KPeIWTOp MOXKET
M3BECTUTH INOJDKHHMKA 00 yJEepKaHHW B yCTHOH (opMe WM B MHUCEMEHHOH dopme
[IyTEM HaNpasIeHUs MHCbMA, TEIETPAMMBI U T.]1.).

Emte ogHuM BHIOM ONepaTUBHBIX 00s3aTEIBCTB SBIISETCS IIPABOOTHOIIECHHE 110
OTKa3zy OT HCHojHeHus porosopa. OTkas 0T J0roBopa - Mepa OIEpPaTHBHOTO
BO3EHCTBHS, NMPHUMEHseMas IIPH HAPYIICHUH JOTOBOPHOTO 00si3aTeIbCTBA. B TakoM
CBOEM KayeCTBE JIaHHAsi Mepa NPUHYKICHUS pealu3yeTcss B OXPaHHUTEILHOM
npaBooTHOIIEHHH. OJIHAKO B psjie CllyuyaeB OTKa3 OT JOr0OBOpa OCYIIECTRISIETCS MPH
OTCYTCTBHM HApylleHWsi (HampuMep, BCIEICTBHE CYIIECTBEHHOIO H3MEHEHHs
00CcTOATENBECTB W Jp.). B TakoMm ciydae OXpaHHMTEIbHOE ITPABOOTHOIICHHE HE
BO3HHMKAET M OTKa3 OT JIOrOBOpPa HE ABIAETCS MEpPOH ONEepaTHBHOTO BO3CHCTBHS.
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OTka3 or noroBopa 3mech - CHOCOG pAacTOpXKEHHS JIOTOBOPA, peajln3yemMblii B
PETyIISITHBHOM O0SI3aTeNbCTBE,

OTka3 OT HOroBOpa - Mepa OMepaTHBHOIO BO3JIEHCTBUSL, NpUMEHsSEMas B
clly4asX, HpelyCMOTPEHHBIX B 3akoHe. Hampumep, mo JOrOBOPY KYTUTA-TIPOAaKH
TIOKYTIaTeNb BIIPAaBE OTKA3aThCsl OT JOrOBOpA B CIIydae CYIIECTBEHHOrO HapyIIeHHs
npoiaBloOM TpeboBaHui K KadecTBy ToBapa (cr. 475 I'K P®) mu6o pH
HEBBIIOJIHEHUH NPONABLOM TPeOOBAHMS TOKYNATeNs O J0YKOMIUIEKTOBAHHH TOBapa
(ct. 480 I'K P®). Ha stor ¢axr obpaman Bummanue B.IT. I’ pHOaHOB, yKa3biBas, 4TO
OTKa3 OT J0roBopa MOXET ObiTh OTHECEH K MepaM OII€pPaTUBHOIO BO3JCHCTBHS
TOJIBKO B T€X CIIy4asiX, KOrja OH IIPUMEHSETCS YIIPAaBOMOYEHHBIM JIUIIOM B OTBET HA
HapyueHHe 0043aHHOCTH JPYTOM CTOPOHOI.

OcHoBanveM NpHUMEHEHHsI JaHHOH Mepsl IIPABOBOTO BO3JEHCTBHS SBISCTCS
Hapymienue joropopa. Hamwuus BuHBI, IPHYHHHON CBs3H, Bpema (yOBITKOB) He
TpebyeTest ISl €€ PUMEHeHH . Peansyercs Mepa B 0IHOCTOPOHHEM MIOpsI/IKE TTyTeM
CaMOCTOATENILHBIX ACHCTBHUMI JiHIa. [IpaBOBBIM IOC/IENCTBHEM NMPUMEHEHHS IaHHOMN
MEPBI SBISIETCS IPEKPAlleHAe MPaBOOTHOLIEHUS! ¥ BOCCTAHOBIICHHE HAPYLICHHOTO
nmpaga.

Otka3s OT I0roBopa peaansyercs B OXpaHHTeTHOM MPaBOOTHOMIEHHH, JlaHHas
NpaBoBas CBA3b MpPHM3BAaHA OOECIEYMTh 3AIIHTY HAPYLICHHOrO IIPpaBa YYaCTHHKOB
JIOTOBOPHBIX OTHOIICHAH. BO3HAKAeT OHO HAa OCHOBAHHWH OXPAHUTEIBHBIX HODM,
[IOMMMO BOJIM CTOPOH NpY HApyLICHWH [0rosBopa. JlaHHOE mNpaBOOTHOIIEHHE
OTJIHYACTCst 00A3aTCIIbCTBEHHBIM, OTHOCUTENBHBIM M OJHOCTOPOHHHM XapaKkTepOM.

Crenyer OTMETHTB, YTO Mepbl OMEPATHBHOTO BO3MEHCTBHS TOCTATOYHO
MHOTOYHCIICHHBI, II03TOMY pAaMKH HACTOSIIEro MCCHENOBAHHS HE ITO3BOJISIOT
NOAPOOHO MPOAHAIU3HPOBATE KaXIOe M3 HHX. OTMETHM, 4TO K onepaTHBHBIM
00s[3aTeIbCTBAM  OTHOCHTCSL TakXKe MNPaBOOTHOLICHWE 110 IIPHOCTAHOBIICHHUIO
ueronHenus (er. 328 I'K P®). OxpauutesbHBIMM HOPMAaMHM, HA OCHOBE KOTOPBIX
pean3yeTCsi JaHHOE  OXpPaHUTENbHOE IPABOOTHOIICHHE [PUMEHUTEIBHO K
OTZACTIEHBIM NI0TOBOPaM, SBILIOTCS NpaBuia cT.cT. 486, 719 I'K PD u mp.

B cynebHol mnpakTuke B MOTHBHPOBOUHOH YacTH OIHOr0 M3 peLIeHuI
OTMEHACTCsl, YTO, TAK KaK 3aKa3YHKOM HE BBIIOJIHSUIUCE YCIOBHS J0rOBOpA IO OILIaTe
MOAPSITHBIX padOT, MOAPSIYNK MPEKPATHII CTPOHTEBCTBO 00BEKTa HanpaBuiI od
5TOM yBEIOMIICHHE 3aKa3uuKy. Cy10M NpaBHIIBHO [IPUMEHEHA K IIPABOOTHOIIEHUSIM
cropoH ct. 328 I'K P®, Tak Kkak B cliydae HENpepOCTaBIeHHs OOS3aHHOM CTOPOHOM
OOYCIIOBIEHHOr0 ~ JIOTOBOPOM  MCIIOJNHEHHSI  00S3areiberTBa, THOO — HAMHUUs
OOCTOSITENBCTB, OYEBH/IHO CBUJETENHCTBYIOMAX O TOM, 4TO TaKOe MCIIONHEHHE He
OyzeT IIPOM3BENEHO B YCTAHOBICHHEIH CPOK, CTOPOHA, HA KOTOPOiT JIEKHT BCTPEUHOE
HCIIOJIHEHHE, BMpPAaBE IIPUMOCTAHOBUTL HCIIOJHEHHE CBOEro. ob0sA3aTeNbCTBA JTHOO
OTKa3aTbCs OT HCIIOJHCHHUSI 3TOr0 00s3aTeNbcTBA W MOTPeOOBATh BO3MEUICHUS
YOBITKOB.

Wck 3asBreH 0 B3bICKAHHH CTOMMOCTH BBIIOJNHEHHBIX, HO He OILIAUYeHHBIX
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3aKa3uMKOM moAapsiabix pabot. Ilpu sToM y cropoH HeT pasHoriacuii 1o noBoy
o0bema BBIIOIHEHHBIX PaboT U X crommocTd. Takum obpasom, cyi NIPaBOMEPHO
YJIOBIIETBOPHIT HCK B YACTH B3BICKAHUSI OCHOBHOM 3a/10JI’KEHHOCTH.

OXpaHUTeIbHbIE [IPABOOTHOIIEHHS TI0 MEPEBO3Ke MaccaXupoB BO3HUKAIOT MPH
HapyMEHUH OJIHOM M3 CTOPOH IIPABOOTHOIIEHUS (II€PEBO3YMKOM HJIM NMACCAKHUPOM)
paB Apyrod CTOpoHbl. Tak, moreps Garaka maccaxupa, HECOMHEHHO, NPUBEACT K
IPUYNHEHHUIO MAaTE€PHAIILHOTO, a NMOPOH W MOpaIbHOTO Bpelda (U3MYECKOMY JIHILY.
HecBoeBpemerHas focTaBka maccakupa MOXeT NPHYMHUTE NPOCTO HEYA00CTBA HIlH
[PUBECTH K MaTEPHANBHBIM MoTepsiM. Ho M co CTOpPOHBI maccakupa BO3MOMKHEI
paBOHAPYILCHHUS - HEYIIIATa 3a MIPOe3/1 MIIKM HapyleH’e OOLECTBEHHOro MOPsIIKa Ha
TPAHCIOPTHOM cpeficTBe. Tem cambimM OyzeT IPUUMHEH Bpe/ Kak MepeBO34UKY, TaK U
APYTHM I1acca)Xupam.

OxpaHuTenbHbIE MPAaBOOTHOUICHHS MOTYT BO3HHKHYTH B J00pPOBOJILHOM
MOpSAAKE, KOrAa IEePEeBO3YMK CAMOCTOSTENIBHO YCTPaHSeT MOCIE/ICTBHSI CBOEro
[IPABOHAPYIUICHUSA WM OIEPaTUBHO pearupyer Ha MpeTeH3uH maccaxupa. Orkas
TMEPEBO3YMKa WM OCTaBjIleHWE TpeOOBaHMs MacCakupa 0e3 pacCMOTPEHHS MOKET
IPUBECTH K MPHHYAHWTCIBHOMY BO3HHKHOBEHHIO OXPAHHTEIBHBIX MPaBOOTHOLICHHH
1o nepesoske. OObeM npaBoMOYHH HU3HYECKOTO JIMLA MO 3aIATe HapylICHHBIX MTPaB
naccakppa Ha KaK[IOM BUJIE TPAaHCIOPTAa pa3HBId W BO MHOTOM 3aBHCHT OT
COBCPLICHHOrO MEPEBO3YUKOM [IPABOHAPYIICHNUS U BUJIA NEPEBO3KH (IACCaKUpa MU
Oaraxa).

Vrax, OXpaHWTENbHbIE NPABOOTHOLICHUS! MIPAIOT OYEHh BAKHYIO POJb, HX
CYLIECTBOBAHME ~ HEOOXOZMMO 17 YCHEIIHOH ° peanu3allii  CyObeKTaMH
PEryIATHBHBIX MPaBOOTHOWICHHH. CTOpOHA, HApYIIMBIIAs IpaBa CBOETO KOHTPAreHTa,
JOJKHA 3HATB, YTO 33 3TO MOXKET HACTYNUTb OTBETCTBEHHOCTh W MpPHUIETCS HECTH
AOIOJIHUTCIBHBIC  PAacXOAbl ~ HA ~ KOMIIEHCAUMIO  TOTEPh  TOTEpIEBILEro.
OxpaHuTesbHbIE IPABOOTHOIICHHS CILYKAT KaK 6Bl CTUMYIIOM JUTS 100pOCOBECTHOTO
HCIIOJTHEHHUS CTOPOHAMH CBOUX 00s3aTELCTB.

2.3. Knaccudpuranus rpakIaHCKHX NPaBoOOTHOWEHHIT HA BelIHbIE H
00s13aTeILCTBEHHbIE

B 3aBrcuvocTH oT cmocoba ynoBneTBoperus HHTECPECOB YIPABOMOYEHHOI'O
JIAIIA pa3InvaioT BEIIHbIC W 00A3aTeNIbCTBEHHBIE PABOOTHOILICHHSI. Knaccuduxarus
TPaiCIaHCKUX TPAaBOOTHOICHHH Ha BEILHBIE ¥ 00s3aTeIbCTBEHHbIE OCHOBAHA HA TOM,
TO HOCHTEJIb BEIIHOrO IpaBa B BEUIHBIX MPABOOTHOIIEHHSX MOKET OCYIIECTBISTS
9TO MpaBo ©Oe3 COACHCTBHS 0OA3aHHBIX JIMII (HampuMep, COOCTBEHHHMK HMeEeT
BO3MOXXKHOCTE  CaMOCTOATEIbHO IIONIB30BAThCA MpPUHAUICKALICH €My Ha IpaBe
CODCTBEHHOCTH BEIILIO JUIS YAOBIETBOPEHHS CBOMX notpedHocTelt). B Bemmom
I[PABOOTHOIICHUH HMHTEPEC YIPaBOMOYEHHOIO JHMIA YIOBJETBOPSETCS 3a CUEeT
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TIO/IE3HBIX CBOUCTB BEIleH ITyTeM ero HeMoCPeACTBEHHOTO B3aHMOICHCTRIS C BELIBIO.
Beureie npaBoOOTHOIIEHUS peaTH3yIOTCH NEHCTBHAME CAMOTO YIPaBOMOYEHHOI O
mana. 1103ToMy ero ropuanyeckuii aTepec GyeT BIojHe YIOBJIETBOPEH, €CIIH HUKTO
M3 OKPYKaIOLIMX JHIL_He OyleT NpersTCTBOBAaTh MOBEICHHIO YIPaBOMOUYEHHOI 0O
JIHIA.

Bemtble 1paBoOTHOMICHHS - NPaBOOTHOLICHHS, buKcupyroLIHe CTaTHKY
MMYIIECTBEHHOTO [MOJIOKEHHs! CyObeKToB. BewHble npaBa HOCAT abGCOMIOTHEII
Xapakrep. [lisl BEIIHBIX TNpaB TNpPUCYIIE HX CleN0BaHHE 3a COOTBETCTBYIOTIUM
HUMYyIIECTBOM, KOTOPOE OHH KaK OBl 0OpEeMEeHSFOT, CONPOBOXKIAIOT.

OcCHOBOMOIATalOMM  BEIIHbIM [IPaBOM  SIBJISETCS MpaBoO COOCTBEHHOCTH,
OZIHAKO B COOTBETCTBHM € JCHCTBYIOIMM 3aKOHOIATEILCTBOM IIPOM3BOIHBIMH OT
MpaBa COOCTBEHHOCTH BEIHBIMH MPABAMH  SABJISIOTCS npaBoO  MOKU3HEHHOIO
HAaCJICICTBCHHOrO  BJIAJICHUA  3€MENbHBIM  Y4acTKOM, IIPAaBO  MOCTOSHHOTO
(OeccpovHOro)  MONMB3OBAHUSI  3eMeNbHBIM YyJaCTKOM,  CEpBHTYTHI,  IpPaBo
XO3THCTBEHHOIO  BEIEHUA WMYIIECTBOM, IIPAaBO OIEPaTHBHOIO  YTIPaBJIEHUS
HMYLIECTBOM.

Obnazaresns BemHoro npaga, 1o obmemy 1IPABUITY, MPOJIOIKACT COXPAHATE €r0,
€CJIM BEILb HEIIPABOMEPHO IIepeHeT K HOBOMY Biajenbily. Tak, ecau Beulb Obiia
YTEpsHa WK MOXWINEHA, T.€. BEIObIIA U3 BlafeHHsl COOCTBEHHNKA ITOMUMO €10 BOJIU,
COOCTBEHHHUK ITPOIOJIKACT COXPAHATH TIPABO COBCTBEHHOCTH Ha 9Ty BEIb.

B 00si3aTenbCTBEHHOM 1PaBOOTHOMIEHUH HHTEpPEC YINpaBOMOYEHHOTO JHIA
MOXET OLITh YNOBICTBOPEH TONBKO 34 CUET ONPENCIICHHBIX ICHCTBUHM 00s53aHHOrO
jMna  I0  OpeOCTaBICHHIO  YNPABOMOYEHHOMY ~ JIHILY COOTBETCTBYHOIIHX
MaTepHanbHEIX Orar. OOg3aTeNbCTBEHHOE NPABOOTHOIICHHE peamusyercs nyTem
COBCPLICHUS ONPE/CICHHBIX NeHCTBHH 00s3aHHbIM JHuoM. [TosToMmy HOPUINYECKUI
MHTEPEC YIPaBOMOYCHHOIO JIMLA B O0A3aTENIbCTBEHHOM IIPABOOTHOIICHHH MOJKET
OBITH Y/I0BJICTBOPEH JINIIb TOCPEICTBOM COBEPILICHHS 00SI3aHHBIM JIMIIOM JIeHCTBHI B
ero  nome3y.  OOs3aTeNbCTBEHHBIE  NPABOOTHOIIEHHS - MPaBOOTHOIIIEHUS,
OMOCPENYIOMHe THHAMHKY HMYIIECTBEHHBIX OTHOLUCHHH 110 Iepeaye MMYILIECTBA,
BBITIOJIHCHUIO PabOT, OKAa3aHHIO YCIYT, CO3MAHHIO W HCHOMb30BAHMIO MPOILYKTOB
UHTCJUIEKTYaIbHON JIeITEeIhHOCTH.

B o0s3aTeqbCcTBEHHBIX  IIPABOOTHOINECHHSX UHTEpEC  yIPaBOMOYEHHOIO
YAOBJICTBOPACTCA COBCPLICHHEM aKTHBHBIX (IOJOXKHUTENBHbIX) 1eHCTBUH 0BS3aHHOTO
mana.  TaxkoBel, Hampumep, OTHOMIECHUS KYNIU-TIDOAAXKH, apeHasl W np. Ounu
OMOCPENYIOT TOBAPHO-ACHEIKHBIC OTHOLICHHS (IpaykJaHCKHUil 000poT), @ HOPMBL, UX
PEIYJHPYIOIIHE, COCTABIISIOT HHCTHTYT 00S3aTe/IbCTBEHHOTO IpaBa.

IIpaktryeckoe 3HaueHHEe PasrpaHuyeHust BEUIHbIX M 0043aTebCTBEHHBIX
IPaBOOTHOMIEHUH  COCTOMT B  ciefytomeMm. Kak ykasamo BbIIIE, BEIIHbIE
IIPABOOTHOMICHUST ~ PEATH3YIOTCST  HEMNOCPEICTBEHHBIMH  JIEHCTBHUSAMEH  CAMOLO
YTNPaBOMOYECHHOIO JIMLA, a 00A3aTebCTBCHHBIE - Yepe3 WCHOMHEHHe 00S3aHHOCTeI
NOJDKHUKOM. FHavye roBops, HOCHTENs BELIHOrO IpaBa HMEET BO3MOKHOCTD
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HETIOCPE/ICTBEHHO, 0€3 CONEHCTBUS 00A3aHHbIX JIML, YIOBIETBOPUTH CBOU HHTEPECHI,
B TO BpeMfd KaK JHLO, oOnanaroniee o00A3aTENBCTBEHHBIM IIPABOM, MOKET
YZIOBJIETBOPUTE CBOM HHTEPECHI TOJBKO-Yepe3 ASHCTBHsI 00s3aHHOro suua. Takoe
MOJIOKEHHe OOBACHACTCS TEM, UTO BElIHEIe MTPABOOTHOIICHUST a0CONIIOTHEI, a
00s13aTeNbCTBEHHBIE - OTHOCUTEIBHEI.

Bemnbie npasa 3aluIaroTCs ¢ OMOIIbBIO TaK Ha3BIBAEMbIX BEIIIHBIX HCKOB, T.€.
MCKOB, HMEIOIIHX OOBEKTOM BEllb, TOIZA Kak OOS3aTelbCTBEHHbIE [paBa - C
MTOMOLBIO 00SI3aTEITECTBEHHBIX HCKOB.

Paznuune MeXIy BEIHBIMH M 00S3aTebCTBEHHLIMH IIPAaBAMM B BEIHBIX W
00513aTeIbCTBCHHBIX MPABOOTHONIEHHSX BECbMa YCIOBHO, MOCKOJBKY WHTEpech
HOCHTENIEH BEIIHBIX IIpaB MOTYT OXpaHSAThCSI HE TOJBKO BEIIHBIMH, HO H
00513aTEILCTBCHHBIMU UCKaMH. Tak, cOOCTBEHHMK Belld, KOTOpas Oblla yKpajeHa,
MOJET 00paruThcs K BOpy ¢ TpeboBaHueM 00 M3LATHH BCLIM, OJHAKO €CJIH
yKpajieHHas! Bellb He Oyzner obHapykeHa, TO COOCTBEHHHK MOeET MOTpeboBaTh
BO3MellleHUs1 yObITKOB. Takie mOMycTHMa 3aliuTa JIMla, BIAACIOMIEro Bembio Ha
OCHOBaHMH JOroBopa (00s3aTeIbcTBEHHOE TIPaB0), ¢ MOMOINBIO BEMIHONO MCKa (CT.
305 TK P®D).

B ocnoBy mnpuBeneHHOH Ki1accH(bUKALMHA TPABOOTHOMICHHH MOJNOKEHDI
pasjMyHbIe TIPH3HAKH, B TOM UYMCJIE CBSI3aHHBIE C OCHOBAHUSMH BO3ZHHKHOBCHUS
IpaBooTHotieHuH. ITosToMy 0aHO M TO IKe NpPABOOTHOLIEHHE MOMXET ObITh
OOHOBPEMEHHO MMYIIECTBEHHBIM M BEIUIHBIM (HanpuMmep, MNpPaBOOTHOLIEHHE 10
BO3HMKHOBEHHIO TIIpaBa COOCTBEHHOCTH HAa BHOBb CO3JAHHYIO BENIb), JHOO
MMYIIECTBEHHBIM H 003aTeNbCTBEHHBIM (HAIPUMEp, IPABOOTHOLICHHE, BOZHUKIIIEE
U3 JIOToBOpa 3aiima).

HexoTopsle rpaxkanckue npaBoOTHOLICHHs BOOOLLE MOTYT He YK/Ia[bIBATLCS B
BBIILIEYKA3aHHYIO cXeMy. Tak, HaceJACTBEeHHbIE MPAaBOOTHOILIEHHUS HeJlb3s OTHECTH HH
K BEIIHBIM, HH K 00s3aTelbCTBEHHBIM. HOCHTE/Nb HACIENCTBEHHOrO Npapa, T.e.
HACJIeIHMK, IOMYIHBIIMA ONPEIEICHHOE UMYIIECTBO MO HAC/IEACTBY, IOIyYaeT 3TO
npaBo HE B pe3ysbTaTe KaKOro-mubo NeHCTBUS CO CTOPOHBI HacienoaaTelisi, a B
pe3ynbTaTe COBOKYIHOCTH OIpPEEJEHHBIX IOPHIHYECKHX (DAKTOB, B YaCTHOCTH,
CMEpTH HaclleoJaresss W NPUHATHS HACIEIHUKOM HMyllecTBa. MTak, eieHue
IPAKIAAHCKUX IIPABOOTHONICHWH Ha BELIHbBIE U 0053aTe/IbCTBEHHBIE OCHOBAHO HA TOM,
4TO HOCHTEJb NPaBa B BEUIHBIX PABOOTHOMIEHUAX MOXKCET OCYIIECTBIIATEL 3TO [PABO
0e3 comelcTBHsA OOS3aHHBIX JIHIl (HampuUMep, COOCTBEHHHUK MMEET BO3MOKHOCTE
NOIB30BaThCA MPHUHALICKAINEH €My Ha IpaBe COOCTBEHHOCTHM BEIIBIO IS
YIOBIETBOPEHHs] ~ CBOMX  TOTpeOHOCcTeH  camocrosTenbHo). CyOBeKT ke
0053aTeNECTBEHHOr0  IIpaBa B 00S3aTENbCTBEHHBIX MPABOOTHOLIEHUSX MOXKET
OCYHIECTBIIATE 3TO MPaBO TOJBKO IIPH YCIOBHUH, YTO €My OKaxXyT COJIeHCTBUE
00si3aHHble JMla (HANpUMep, MOKyNaTelb MepeiaeT NMPOAABIy MPeTyCMOTPEHHYIO
AOrOBOPOM JEHEKHYIO CYMMY ).
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2.4. UmymecTBeHHbIC H HEMMYIIECTBEHHBIE IPAKAAHCKHE MPABOOTHOIEHHS

Bce cymecTsyroliee pasHoobpasiie FPaXIAHCKHX IIPABOOTHOIICHUH MOIKET
OBITE  COOTBETCTBYIOHIMM  00pasoM  KiaccuuuupoBaHo.  Kiaccuukarms
TPAKIAHCKHX MTPABOOTHOIIEHHH MOKET IPOBOUTHCS 10 Pa3/IMYHBIM OCHOBAHUSM.

IIpUMEHUTEIBHO K MPEIMEeTy TIPaXKTaHCKOrO IIpaBa, CIEIyeT OTMETHUTE
MHOrooOpasue OOIIECTBEHHbIX OTHOIIEHUH, MO/IA/IAIOLIUX 110/ cepy ero AeHcTBus.
Kpyr naHHBIX OTHOLICHHMI HOCTATOYHO BENHK, M 3aKoHOnaTens B n. 1 cr. 2 'K PD
OTPaHUYUIICS JIUAIIH OOLIMM IIepevYHCIeHHeM Hanbosee 3HAUYMMBIX JUISl FPakIaHCKOTO
npaBa 00IECTBEHHbIX OTHOIIEHHIA:

"I'paKIIaHCKOE  3aKOHONATENLCTBO  OMpE/eNsieT  IPaBOBOE  ITOJIOKEHHE
YYJaCTHHKOB TpakKIaHCKOro 000pOTa, OCHOBAHHUS BO3HUKHOBEHHS M MOPSIOK
OCYILECTBACHUS NIpaBa COOCTBEHHOCTH M JPYTHX BEUIHBIX [1PaB, IPaB HA Pe3y/IbTaThl
MHTEIUICKTYallbHOH  NIeSTeJbHOCTH M IPHPABHEHHBIC K HHAM  CpE/]CTBa
MHTUBH/yanu3alii (MHTEUIEKTYaTbHBIX [IPaB), PECYIHPYET IOTOBOPHBIE M HHBIE
00s13aTeNbCTBA, @ TakKe APYTHe HMYIIECTBEHHBIE W JIMUYHblE HEMMYIECTBEHHBIE
OTHOLIEHHS, OCHOBAHHBIC HA pPABEHCTBE, ABTOHOMUHM BOJIM W MMYIIECTBEHHO
CaMOCTOATEIIbHOCTH YYACTHHKORB",

Hannoe mnonoxenne 'K P®D Bo wmHOroM oTpakaeT ClAOKMBIOHMCS B
OTEYECTBEHHOHM HayKe IpaKIaHCKOrO MNpaBa IOAXOA, B COOTBETCTBMH C KOTOPBIM
IpeAMeT TpaKIAHCKOro IpaBa  COCTABISMIOT MMYIIECTBEHHBIE W JIHYHBIE
HCHMYIIECTBEHHbIE OTHOMICHHS. OOIIMM CBOHCTBOM OOIIECTBEHHBLIX OTHOILIEHHIA,
NO3BOJISIOMUM OOBEAMHUTH WX B IpPEIMETe TPAKIAHCKOrO IIpaBa, pa3IHYHBIMH
YYCHBIMH Ha3bIBAIOCh KaK HAIMIHE B3aNMOOLEHOYHOTO XapakTepa, Tak W PaBeHCTBa,
ABTOHOMMH BOJIX ¥ UMYIIIECTBEHHOH CaMOCTOSITE/IbHOCTH YYACTHHKOB.

Jlenenvie  Ip@KIaHCKHX  NPaBOOTHONICHHH  HA  MMYIIECTBEHHbIE W
HEHUMYLIECTBEHHBIC OCHOBAHO HA TOM, YTO WMYIIECTBEHHBIE OTHOIIEHHS HMEIOT
SKOHOMHYECKOE COMEPXKAHUE U BCErJa CBS3aHbI C HAXO0YKICHUEM WMYIIECTBA Y TOTO
HIH MHOTO JiMla (HampuMep, MPaBOOTHOLIEHHS COOCTBEHHOCTH, XO3SHCTBEHHOTO
BE/ICHH, OIEPAaTHBHOIO YNPABICHHUS W NAPYTMX BEMIHBIX [paB) JuOO ¢ nepeadeit
MMYIIECTBA OJIHUM JIHIOM APYromy (HarmpuMmep, IO JOTOBOpaM KyTLIH-MPOIakKH,
MEHBl M T.I.). IIpaBOOTHOIIEHHS WMYIIECTBEHHOTO XapakTepa HMEIOT CBOHM
00BEKTOM MarepHalbHbie Oara (MMYIIECTBO) M OTPAXKAIOT UG IPUHAICKHOCTE
HMYLIECTBA OIIpENEIICHHOMY ALY (MMpaBOOTHOILUCHHUS COOCTBEHHOCTH,
XO34MCTBEHHOTO BCJICHHA, ONEPATUBHOrO YIIPABJIEHHs U T.L.), 60 epexos
UMyIecTBa (IO JOroBopy, B TOPSIKE HACICAOBAHHA, BO3MEUICHHs Bpeia | T.IL).
CyObeKkTel  3TUX  OTHOLICHHH [pecienyloT  Lelb YIOBJIETBOPEHHUsI  CBOHX
MarepUalbHbIX  TOTpeOHOCTEH. HeumymiecTBeHHbIE OTHOLIEHWS HE  HMEIOT
SKOHOMHYECKOT0 COAEPKAHMUS U BOSHUKAIOT 110 [IOBOIY HEMaTepHanbHbIX Oar.

I'pakaHCKOE IIpaBO MMEET Je0 MPEXKAE BCEr0 C HMYIIECTBEHHBIMU
OTHOIICHHUSIMH, JIKAIIUMH B cdepe 3KOHOMHYECKOro Oasuca obuecrsa. Mx
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NIPaBOBOE€ PETYTHPOBAHUE XapaKTECPH3YCTCs PAAOM 0COOEHHOCTEH, KOTOPbIE HE MOI'YT
HE OTpaXaThCsS HA TPAXIAHCKUX INPaBOOTHOWCHHIX. OmHa U3 HamboOJiee BayKHBIX
0CODEHHOCTEN T'PaKJaHCKOTO MMYIIECTBEHHOTO MPABOOTHOLICHHS COCTOMT B TOM,
YTO B HEM OTPAXKAETCS SAUHCTBO IPABOBOM HAICTPOWKM H 3KOHOMMUECKOTO 0azuca,
UX CBA3b M B3aUMoOJCWCTBHE. LIEHHOCTH TpaXMAHCKOrO HMMYIIECTBEHHOTO
MTPaBOOTHOIIEHHS KaK ONPEACACHHOIO Hay4YHOTO MOHITHS B TOM M COCTOMUT, YTO OHO
MO3BOJIACT BBHIICIMTE TO 3BEHO B LENH BCeoOWIEH CBA3M W B3aMMOIEHCTBHUS, B
KOTOPOM HEMNOCPECTBEHHO CONMPHKACAIOTCS 3JIEMEHTHI HaIACTPOSYHOro U 6a3sHCHOro
xapaktepa. [Tociennee nMeeT Ype3BhIYaiiHO BaKHOE 3HAYEHME JUTS XapaKTEPHCTHKH
MEXaHu3Ma IPaBOBOI0 PEryJIHPOBAHUS WMYIIECTBEHHBIX OTHOmIeHHi. [IpaBo He
MOTJI0 OBI BO3JIEHCTBOBATH HA SKOHOMMKY, €Ciii OBl 2JIEMEHTHI PAaBOBOH HAICTPOMKH
He OBUIH CBS3AHBI C OOLIECTBEHHBIMU OTHOLIEHUSIMH, BXOISIIUMH B Y5KOHOMHYECKHE
Oasuc obmecTsa. ITa CBsI3b MPABOBOH HAJCTPOHKH M HKOHOMHYECKOro 0a3uca Kak
pa3 ¥ NPOMCXOIHUT B TOM 3BEHE, KOTOPOE Ha3hIBAIOT IPAKAAHCKHUM MMYIIECTBEHHBIM
[IpaBOOTHOIIEHHUEM. TlosToMy rpakaaHCKoe MMYIIECTBEHHOE PABOOTHOIICHHE
NpeaCcTaBiser cobol crenuduyueckyto GopMmy CBSI3H MEKILY MpaBoOBOH HAICTPONKON
H DKOHOMHYECKHUM 0a3ncoM oOIIEeCTBa.

Tecnas cBA3p HEHMMYINECTBEHHBIX NpPaB ¢ UMYIICCTBEHHBIMHU 3aKTIOYACTCA B
TOM, YTO JIMYHBIE HEUMYIIECTBEHHBIE OTHOIICHHS SBISIIOTCS IpPeaIOChUTKOMN
MMYIICCTBEHHBIX ~ (Hampumep, MpaBO  aBTOPCTBA  CIOYXKHT  IPEINOCHUIKOM
BO3HWKHOBCHHMs IIpaBa Ha BO3ZHATPAKICHHWE 3a HCIOb30BAHUE MPOU3BEICHUS
JMTCPaTypbl TPETPUMH Jinlamn). Kpome Toro, rpakaanckoe npaBo peryjupyer
OTHOLICHHSI I10 3allHTe HEOTYYKJACMbIX IpaB M CBODOJ 4Ye/noBeKa M JPYrux
HEMaTepUaILHEIX Onar (JKH3HM, 30POBbS, YeCTH, JOCTOMHCTBA H T.IL. ).

Pacemorpum mpumep. P. obpatwics B cya ¢ uckom k . 06 OTIPOBEPIKEHUH
PaclpOCTPAHEHHBIX €10 CBEICHUH O TOM, YTO OH BOP M YKpat KaccoByio kuury CV
I'YBJI Bonrorpazckoii 06iactu, Kak NOPOYALIHX €0 YeCTh, JIOCTOUHCTRO, JIEJIOBYIO
PenyTalHi0 H MNPHYUHUBIIAX €My MOpaibHbIi Bpea. B 000CHOBaHME CBOWX
TpeOOBaHUH HCTeLl yKaszal, 4YTO OH JUTHTEIHLHOE BpeMsi pabotaer CyaeOHbIM
IIPUCTABOM-UCIONHUTENIEM CITYKObl CyneGHbIX npuctaBos LlenTpansHoro paiioHa T.
Bonrorpana. Cyn cumTaer, 4YTO BCIEJCTBHE pacnpocTpaHeHusi OTBETYHLEH
HE[IOCTOBEPHBIX CBEICHUH HCTEL MCIBITHIBAI HPABCTBEHHBIE CTPANaHUs, T.K. T
CBEJICHHsI ObLIM PacrpOCTPaHEHbI B CBA3H C HCIOJHEHHEM MM CBOMX CITyKeOHBIX
OOsI3aHHOCTEH CpeIM MOHSATHIX, a TaKKE HOJIKHOCTHBIX JIHII Cilyk0b1  cy1e0HBIX
npuctapoB. CyA pemmn: NpU3HATE HE COOTBETCTBYIOMIMMH JICHCTBHTEIBHOCTH
CBEICHUA O TOM, 4YTO P. ykpan, T.e. TaifHo 3abpan, kaccoByio kuury CV ['VB]
Boarorpackoii o6mactu u3 kabunera riaBHOro Oyxranrepa. B3pickats ¢ @. B nons3y
P. komneHcanuio MmopanbHoro Bpeaa B pazmepe 30 TEIC. pyo..

HenMyecTBEHHbIC OTHOLICHUS MOXHO TOIPA3IeTNTh Ha:

@ JUYHBIE HEHMYIICCTBCHHBIC, CBA3aHHbBIE C WMYIIECTBEHHBIMU, DTOT BHI
BKJIIOYACT OTHOLICHMS, CBA3aHHBIC C CO3[aHHEM W HCIOJIB30BAHHEM pE3yJ/IbTAaTOB
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TBOPYECKOH  NEeATEeAbHOCTH (NPOM3BENCHWsI HAyKH, JIMTepaTypbl, HCKYCCTBa,
U300peTeHns, NPOMBILIIeHHBIe oOpasusl u T.1.). Ilpasa aBTOPCTBA Ha YKa3aHHBIC
NPOU3BENICHUSI SIBIISIOTCS —JTMYHBIMM  HEUMYIIIECTBEHHBIMM, HO HCIIOJIB30BAHUE
CO3JIaHHBIX npmeeHeﬁHiff HOCUT BO3ME3JIHBIH XapaKkTep, MOITOMY OTHOIIEHUS
CYUTAIOTCS UMYIIECTBEHHBIMU;

* JIMYHBIC  HEMMYILECTBEHHbIE  OTHOLUEHMS, HE  CBS3aHHBIE C
MMYIIECTBeHHBIMH. JIaHHBIH B/ 3aKOH ONpeeisieT KaK JIMYHBIE HEHMMYIIIECTBEHHbIE
OTHOLICHUSA "B YHCTOM BHJE", T.€. OHH HE COMEP)KAT UMYILECTBEHHOTO HHTEpeca, He
MIOJJIEKAT JIEHEIKHOH OlIEHKE (TaKOBbI, HAIIPHMEp, UMS, YeCTh, JOCTOUHCTBO, JIe/IOBAsI
perryTauus 1 zp.).

2.5 Uinbie 0CHOBAHMSI KJIACCH(UKALNHN IPAKAAHCKHUX NPABOOTHOII eHHIA

I'paxknaHCKue IpaBOOTHOIIEHHS MOYKHO Pa3/ieIiTh Ha:

1) cpouHBle, T.e. OrpaHWYEHHbIE ONpPEIETCHHBIM CPOKOM (MPUMEPOM MOTYT
C/Iy’)KHUTh aBTOPCKHE IIPABOOTHOIICHHMS, BBITEKAIOUIHE W3 HCKIKOYUTEIBHOTO
aBTOPCKOTO NpaBa, ICUCTBYIOUIETO B TEUEHHE KHU3HM aBropa u 70 JIeT mnocie ero
CMEpTH, HayMHAas ¢ 1 sSIHBaps rojia, CemyIomero 3a roJloM CMEPTH aBTopa).

Pacemorpum npumep u3 cynebHol mpaktuku. OGluecTBeHHas OpraHH3aIMs
"Poccuiickoe aBTOpckoe o0mecTBO" oOparuiaack B CyI C HCKOM B HHTEpecax
Baiinonena H.B., Moposzosa A.B. k 3AO0 "Caukr-IlerepOyprekuii Tearp
Koncrantnna Taukuna", ®I'VK "IDom oduiepos JIeHUHIPamCKOro BOEHHOTO
OKpyra" O 3aIllHTe aBTOPCKHX MPaB, CChUIASCH HA TO, YTO NPH TYOIHYHOM MOKa3e
criiexktarist "IlenkyHuuK" He3akoHHO Hemomb30Banach xopeorpadus B.M. Baitnonena
- 0e3 monmyveHHs COIVIaCHSI OT €ro HacjeIHHKOB, 0e3 3aKIIOueHHs ¢ HHMH
COOTBETCTBYIOINEro 10roBopa u 03 BBIMJATEL ABTOPCKOrO BO3HAIPAXKICHUSL.
OGuiecrsennas opranuszamus "Poccuiickoe aBTopckoe oOmecTBo” npocuia cyn
B3LICKATh C OTBETYMKOB COJHMAAPHO B MOJIB3Y KAKIOTO U3 HACIEAHUKOB 110 50000 pyo.
Pemenuem [Iepkunckoro pationtoro cyna Canxr-IlerepGypra ot 23 anpesnst 2007 r.
B YIIOBIIETBOPEHUH HCKOBBIX TpeboBaHMH oTkazanHo. CyaoM YCTaHOBIEHO W
IIOATBEPKIACTCS MaTepuaiaMu jeja, 4yto Balinowen B.W. sisisics OaneTmeiicrepom
cnektaxyid “IlenkyH4uk", MOCTaHOBKA M IyOIUYHBIN [10KAa3 KOTOPOrO COCTOSICS B
1934 r. 23 mapra 1964 r. Baiinonen B.W. ymep. 23 mons 2005 r. Ha cuene O®IVK
"Hom odunepos JIeHMHIpagCKOro BOEHHOTO OKpyra" COCTOSUICS [OKA3 CHEKTAKIIS
"llenxyrank", nocrasnennsni 3A0 "Cankr-Tlerep6yprekuit teatp KoncranTtmra
Taukuna". B rearpamsHom Oykiere, Beimymennom 3AO "Caukr-Iletepbyprexwmii
tearp Koncranruna Taukuza', yKasaHo, 4YTO NpH TNOCTAHOBKE CHEKTAKIIs
Meronb3oBatack xopeorpadusi B. Baitnonena, H. Ocunosoii, C. Ebpemonoii. Cyn
NePBOH HMHCTAHUMHM HCXOMWI W3 TOrO, 4TO TOKa3aHHBbIM Ha cieHe DIV "lom
odunepos JlenmHrpajackoro Boennoro okpyra" Gaser "Ilenxkynaux" siBiIseTCs
CamoCTOATENbHBIM Xopeorpaduueckum npousBeenuem. [Ipu stom xopeorpadsr H.
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Ocunosa u C. EdpemoBa TBOpuecku nepepadoranu xopeorpaduio B. Baiinonena B
TpeTheM akTe Oanera, 4To, IO MHEHHIO CyJa He ABJISETCS HApPYIICHHEM aBTOPCKHX
npas B. Baiinonena. [Ipu ucuucienuu cpokoB OXpaHb!I aBTOPCKOTO Mpasa u (WIK)
CMEKHBIX TpaB HEOOXOMMMO HMeTh B BHIY, 9TO 3TH CPOKH OIpEeNesitoTesl 1o
3aKOHOJATENbCTBY, JEHCTBOBABIIEMY Ha MOMEHT BO3HHUKHOBEHHS IIpaB C y4eTOM
M3MEHEHUH, BHECEHHBIX MOC/EIYIONMMH HOPMATHBHBIMK aktamu.' T.0., 23 HIOHS
2005 r. (mara my6nugHoro ucrnionHerus Gamera "llenkynuux" Ha cuene GI'YK "Jlom
opunepos JleHMHrpaackoro BoeHHOro okpyra") coszmannas B.M. BaiiHoHeHOM
xopeorpapus OXpaHsiach aBTOPCKMM [pPaBOM, H ISl ee IPaBOMEPHOIO
HCII0J1b30BaHMA TPEOOBAIOCH ITOJIyYeHHE pa3pelIeH s HaclleIHHKOB aBTopa;

2) OeccpoyHble, He OIDaHMYEHHbIE KaKUM-THOO CPOKOM (HAIpUMED, IPaBoO
cobcreenHocTH). OHAKO B IMOCNEIHEM Cliydae paBOOTHOLIEHHE B JIF000 MOMEHT
MOKET NPEKPaTHTh CYLIECTBOBAHHE 110 BOJIE COOCTBEHHHKA.

Hakonen, rpaxgaHcKue NHPaBOOTHOIICHUS MOYHO KJIACCH(UIIMPOBATh HA
MPOCTEIC M CIOXKHBIE. K MpOCTEIM OTHOCSTCS MPaBOOTHOTIIEHUSI, B KOTOPLIX OJHOMY
JHIY OPUHALICKUT TOJIBKO MpPaBO, a JPYromy JHMIY - TOJbKO 0OA3aHHOCTS.
Harmpumep, B orosope 3aiima y 3auMo/aBlia ecThb [IPAaBO TPeOOBAThL BO3BPATa B3ATHIX
B3aiMbl JEHEKHBIX CYMM, a4 Y 3a€MILMKa - TOJIbKO O0A3aHHOCTH MX BO3BpaTHTh. B
CJIOKHBIX IIPABOOTHOIIEHUSAX Yy OOEHMX CTOPOH eCTh OJHOBPEMEHHO H TNpaBa, H
oOs3anHocTH. Tak, Mo J0roBOpy KyIUIH-NIPOJAXKH IOKYNAaTelbh MMeeT IIPaBo
TpeOoBaTh Iepelauy eMy IPOJaHHO#H Bellr, HO, B CBOIO OYepe/Ib, 00S3aH OMIaTUTh ee
CTOMMOCTb, a MpoAaBel] 00s3aH nepelars Belllb, HO BOpaBe TPeOOBaTh YIUIATHI ee
uensl. Kaxmoe 13 CIOKHBIX IIPaBOOTHOLICHHH IIPE/CTABISIET CODOH COBOKYITHOCTh
YETKO OIpEeZeNCHHBIX B3aUMHEIX NpaB M obazanHocted. OnpenenuB 3TH Npasa U
00sI3aHHOCTH, MOJKHO CJIeJlaTh BBIBOX O TOM, KaKHe WMEHHO HOPMbI IPaskIaHCKOIO
3aKOHOJATEIbCTBA IIPUMEHUMBI B JAHHOM CITydae.

OrnenpHble  y4deHble BBUIEISIOT TaKke BHIBI  [PAaBOOTHOLICHWH, Kak
KopriopatuBHble. K HMM OTHOCSATCS [PABOOTHOLIEHHMS, BO3HUKAIOIIHE Ha OCHOBE
ydacTusi (WICHCTBA) CyOBEKTOB B OpraHM3al[HOHHO-NPABOBBIX 0OPa3OBAHAAX -
KOpIopanusx,  OoONajalommMX  MPU3HAKAMH  IOPUAMYECKMX  JHI.  JlaHHbBIC
IIPABOOTHOIIICHNUSI UMEIOT B CBOEM COJEPKAHMM TaK Ha3bIBa€Mble KOPIOPATHBHEIE
npaBa. OCHOBaHHsI BO3HUKHOBEHHs KOPIIOPATHBHBIX MPABOOTHOUIEHUI PA3NUUHBI -
y4JacTHE B YYPEAMTENIBHOM JOr0BOpE, BCTYIUICHHE B KOOTIEPATHB, MPHOOpETEeHHE
IpaBa COOCTBEHHOCTH Ha aKI[iy W T.I1.

brarozaps KOpmopaTHBHEIM IIPaBaM yYaCTHHKH KOPIOPAIMH (X037HCTBEHHOTO
TOBAPUIIECTBA, OOLIECTBA, KOOMEPaTHBA M T.J.) MOIYT y4acTBOBaTh B Pa3iHUHBIX
dopmMax B yIpaBIeHWM KOpIOpamuedl © ee MMYIIecTBOM. Peamusys CBOM
KOpIOpaTUBHBIE IIPaBa, YYACTHWKH KOPIOpALUM BIUSIOT Ha (OPMHUPOBAHME BOIU

* Mocranosnenus [lnenyma Bepxosnoro Cyaa P® ot 19.06.2006 Ne 15 "O Bonpocax, BO3HUKIINX y CYAOB MPH
PAacCMOTPEHHH IPAXAAHCKHX JIE/1, CBA3AHHBIX C IPUMEHEHHEM 3aKOHOAATEALCTBA 00 ABTOPCKOM MPABE H CMEIKHBIX
npapax" n. 34.
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IaHHOr0  KOPIIOPaTUBHOTO  00pa3oBaHMs,  ABJIAIONIETOCA  CaMOCTOSITCIIBHBIM
CyOBEKTOM TIpa)KTaHCKOTO IMpaBa — [OPHUAMYECKHUM JHMUOM. Takas CHTyauus
HETUNUYHA JUIS TPaXKIAaHCKO-IIPABOBONO PEryJMpoBaHUA, TaK Kak Mo oOmeMy
MPABUIIY B IPaK/TAHCKOM 000pOTE CyOBEKTBI CaMOCTOSITEIbHBI H HE3aBUCHMb! JIPYT
OT JpyTa ¥ MTO3TOMY HE MOTYT HEIIOCPEICTBEHHO y4acTBOBaTh B GOPMHMPOBAHUK BOJIK
KOHTpareHTa.

OcyIiecTBIeHHEe KOPIIOPAaTUBHBEIX MpaB IPAMO MM KOCBEHHO HMEET CBOEH
IeJIbI0  YAOBJISTBOPEHHE HMYILIECTBEHHBIX MHTEpPeCOB HUX Hocurenen. [losromy
KOpIOPaTHBHBIE MpaBa MOXKHO OTHECTH K YHCITy HMYIIECTBEHHEIX TIPaB.

BEIIenaioT Takke MpaBOOTHOILIECHMSI, COAEPXKaIUe IIPEUMYIIECTBEHHbIC MTpaBa
(MperMYIIECTBEHHOE TIPaBO YYacTHUKA OOLIel J0JIeBOH COOCTBEHHOCTH Ha MOKYIIKY
IpOJaBaeMoi JIOMH, [paBO yYacTHHKA 3aKpPBITOIO aKIMOHEPHOro obduiecTBa Ha
MPEUMYIIECTBEHHYIO MOKYIIKY IIPOJaBaeMbIX JAPYrUM aKIHOHEepoM akImi u 1.1.). Tak,
YYaCTHHK OOIIEH J0JeBOH COOCTBEHHOCTH MMEET IPEUMYINECTBEHHOE MpPaBO Ha
MOKYMKy [poJaBaeMod JApyrMM YYacTHHKOM  JOJIM; YYaCTHWK  3aKpBITOTO
aKIMoHepHOro oOuiecTBa o00JNagaeT I[paBOM IPEUMYINECTBEHHON  IOKYIKH
IpOJaBaeMbIX  JIDYIMM  aKLMOHEpOM  aKUWi;  3ajorojepiareilb ~ WUMEeT
IPeUMYIIECTBEHHOE (MepBOOYEPEIHOE) TpaBO IEPe] APYTMMH  KpPEIUTOpaMu
3ajJlorojaTeNs. Ha YIOBIETBOPEHHE CBOMX TpeOOBaHMI 3a C4er CTOMMOCTH
3aJ10’KEHHOT0 UMYILECTBA U T.J. DTH IIpaBa CBOE0Opa3Hbl, TAK KAaK BBIXO/IT 38 PAMKH
NPUHIAIIA pPaBEHCTBA CYOBEKTOB TpaXIaHCKUX NpaBooTHOmeHui. [lostomy
IPEUMYILECTBEHHBIE IIPaBa MOTYT BO3HMKHYTb Y CYOBEKTOB TOJbKO B Clly4asX,
NpeyCMOTPEHHBIX 3akoHOM. [IperMyIiecTBeHHBIE IIpaBa HOCAT HCKIHOYMTEIbHBIN
XapakTep, W TOJLKO CaM YIPaBOMOYEHHLIH CyOBEKT MOJKeT OTKa3aThbCsl OT HHUX.
JlioOble  ropuaWYecKkue  OEHCTBMSI,  OTPAHMUMBAIOIIME WM  HapylIarollue
MpeuMyIIeCTBEeHHBIE MTPaBa, I0pPUINYECKH HUUTOKHEL.

B Hayke rpakJlaHCKOro Ipasa B KauecTBE CaMOCTOSTEIBHOIO BU/A BbIAEISIIOT
IIOCTPOGHHbIE HA Havajlax KOOpAMHAllMM OpraHU3alMOHHBIE  IPAKIAHCKHE
npagootHomieHuss. Onu  oOnamaror  crienu(UYECKOH  HANPaBICHHOCTBIO 1O
YIIOPSAMOYEHHIO (HOPMAIH3allMH ) HHBIX OTHOIIEHUH, B OCOOCHHOCTH UMYI1I€CTBEHHBIX.
Opranu3alMoHHBIe CBSI3H, BRITIOIHSS CIYX)eOHYIO POjib, BO MHOIMX C/y4asiX CBS3aHBI
C UMYIIECTBEHHBIMU HJIHM JIMYHBIMH HEMMYIIECTBEHHBIMH OTHOIIEHUsAMH. Ho ecTh u
CaMOCTOSITENIbHEIE ~ OpraHW3allMOHHbIE  OTHOLIEGHMs!  (HampuMep,  OTHOLLIEHHs
MpeaCTaBUTENbCTBA). B Hayke paercs KiaccHPUKauMs  OpraHU3alHOHHBIX
OTHOILIEHHH, BRITONHIIOMUX KOHKpETHBIE BCIIOMOTaTelbHble GpyHKunH. Tak, Ha pHc.
| B mpunokeHHUH JaHa cxeMma, cojepiKaliasi HEeKOTOphle OCHOBAaHHUS KiIaccH(uKaluu
rpak/IaHCKMX MTpaBOOTHOIIEeHHH. Ha cxeme moka3zaHbl HEKOTOpbIE OpraHU3allMOHHLIE
MPaBOOTHOIICHHUSI. ;

Taxum oOpazom, KiaccupuKamms rpaxIaHCKUX MTPaBOOTHOIEHUH TPOBOINATCS
MO pa3IM4HbIM OCHOBAHUSIM.
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Jakaouenue

[pa[IaHCKOE MPABOOTHOMIEHHE — 3TO  OOILIECTBEHHOE  OTHOIIEHHE,
YperyianpoBaHHOE HOPMO# IpakAaHCKOTo IIpaBa.

OcoOeHHOCTH Tpak/1aHCKUX MIPaBOOTHOLICHHUIA:

YCTaHABIMBAIOTCS 110 BOJIE YUYACTBYIOIIMX B HHX JIMIL 33 HCKIIOYCHHEM
BO3HUKHOBEHMSI 00S3aTENbCTB U3 ACTTUKTOB, COOBITHIH M T.1.;

* PaBeHCTBO CTOPOH, UX FOPUIUYECKast HE3aBUCUMOCTD IPYT OT JIPYyTa;

" IOAYMHEHHE CTOPOH TOJIHKO 3aKOHY H YCIIOBHSAM JI0T0BOPA.

Krnaccudukamus rpaxJaHCKUX TMPaBOOTHOLICHUN MpeclielyeT HE TOIbKO
TEOPETHYECKHE, HO M NPAaKTUYECKHE 11eJIH, 3aK/II0UaloLIiecs B NPaBUIbHOM YICHEHHH
npaB ¥ OOS3aHHOCTEHW CTOPOH, ONpEJeNeHHH CyOBEKTHOrO COCTaBa, OMpeeieHHH
Kpyra MpaBOBBIX HOPM (WHCTHUTYThI, NPHUMEHSIEMBble K KOHKPETHHIM BHJaM
IIPaBOOTHOIIEHHH B IIpollecce HUX BO3HUKHOBEHHMSI M pealu3alliH, a TaKxKe
OTBETCTBEHHOCTH B CIIy4ae HapylleHHs cyObeKTaMu IpaB ¥ 00s3aHHOCTEH ).

B 3aBmcuMocTH OT BHMAa OOIIECTBEHHOTO OTHOIIEHHS, YPEryJHPOBaHHOIO
[IPaBOBOM HOPMOH, pa3jIM4alOT HMYIIECTBEHHbIC M JIMYHBIC HEHMYIIECTBEHHbBIE
npasooTHomeHus. Crenuduka yKkasaHHBIX BHIOB IIPaBOOTHOLIEHUH paziuyaeTcs B
criocodax 3aluThl CyObeKTHBHBIX ITPaB:

HMYIIECTBEHHbIE IIpaBa 3allMINAIOTCS, KaK [PaBWIO, ITOCPEACTBOM
BO3MEIEHUsA IPHYUHEHHBIX YOBITKOB;

JUYHBIC HEMMYIIECTBEHHBIE IIpaBa 3alllMINAIOTCS JIPYTMMH CIOCOOaMu
TAKUMH KaK OIIPOBEPIKEHHE MMOPOYALIMX CBEIeHHUM, KOMIEeHC AU MOPaJILHOTO Bpe/a
U T.IL

B 3aBHCHMOCTH OT CTPYKTYPbl CBSI3H MEXKIY CYOBEKTaMH TIpaXkIaHCKHE
IIPaBOOTHOLUEHHS AeNSITCS Ha OTHOCUTEIbHBIC U aOCOIOTHEIE.

OTHOCHTENbHBIC  TIPAaBOOTHOIIGHWS —  IPABOOTHOUICHHS B  KOTOPBIX
npaBoo0I1a1aTe o MPOTHBOCTOSIT B Ka4ecTBe 00s3aHHBIX CTPOTO ONpeseneHHble NUIla,
€ro IpaBa MOTYT OBITh HapyllIeHbl TOJBKO UMH, W COOTBETCTBEHHO MO U1EKAT 3aLIUTE
OT IIOCATATE/IbCTB CO CTOPOHBI OITPEIeTIeHHOr0 KpyTa JIHIL.

B abcoiiOTHBIX  NpPaBOOTHOIIGHUSIX  MPAaBOOOIANATENIO  [IPOTHBOCTOHMT
HCOTIPEJICTICHHOE YMCII0 00A3aHHBIX JIHL, U €r0 IIpaBa MOryT OBITh HApPYLLIEHbI JHOOBIM
JTULIOM.

B 3apucuMocTH OT crnocoda yIOBIETBOPEHHs HHTEPECOB IMPaBooOIagaTesst
pa3IHYaloT BEIIHBIE ¥ 00513aTENIbCTBEHHbIE MIPABOOTHOIIEHHS.

Bemnoe  mpaBOOTHOLIEHHME — peanu3yeTcsi CcaMUM  [IpaBoodjajareiem
U3BJICYCHUEM M3 BEIIM €€ IOJIE3HBIX CBOWCTB IIyT€M €ro HemoCpeICTBEHHOIO ¢ HEIO
B3auMozeHcTBHsA. Ero ropuauueckuii uatepec OyneT ya0BIETBOPEH, €C/IM HUKTO HE
OyJeT npensTCTBOBATH €T0 MeHCTBUSIM.

OO6si3aTebCTBEHHOE MTPAaBOOTHOLLIEGHHE PEATH3yeTCsl 0OSI3aHHBIM JIMLIOM ITyTEM

|
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IIPEIOCTABICHUS NPaBOO0IaaTeNo0 ONpeIeICHHBIX onar. FOpuanyeckuit uurTepec
npaBooOIanaTenst MOXKeT ObITb  YAOBJIETBOPEH  MOCPEACTBOM  COBEPIICHHS
OIIpEe/IeJIEHHBIM JIMIIOM aKTHBHBIX JIEVCTBUH B €ro Iojib3y.

B 3aBUCHUMOCTH OT XapakTepa OCHOBAaHMM BO3HHUKHOBEHMS IPAaBOOTHOLICHHUM
OHM JENATCS Ha pPEryIsSTHBHBIE M OXpaHUTEJIbHbIE. PeryisTuBHbIE OTHOIICHHUS
BO3HHMKAIOT Ha OCHOBE IIPABOMEPHOTO IOBEIEHUs CYyOBEKTOB. DTO HOPMAIIBHO
pa3BUBAIOLIMECS I'PaKJIaHCKO-NPABOBLIE OTHOLIEHHs, B KOTOPBIX pealu3yercs
peryistiHBHas GYHKIMs rpakaaHckoro npasa. OXpaHUTEIbHBIE OTHOLICHHS - 3TO
OTHOILIEHMS, BO3HHKAIOIIME K3 mnpaBoHapymieHnid. OHM HamnpasjieHbl Ha 3alIUTY
HAapyIIEHHBIX WJIM OCIIOPEHHBIX CyOBLeKTHBHBIX IIpaB. B HHMX peajn3yercs
OXpaHHTeIbHas QYHKIMs [PaKAaHCKOro IIpaBa.

MOXKHO TakKe€ BBIJISTATh CPOYHBIE M OCCCpOYHBIE, IMPOCTHIE K CIOKHLIE
IIPaBOOTHOLLIEHHS], MPABOOTHOLIEHMS, 3JIEMEHTOM COINEPKAHHSA KOTOPBIX SBIISTIOTCS
KOPITOPAaTHBHBIE U IIPEUMMYILECTBEHHEIE MTPaBa.

Knaccudukauuss rpaxiaaHCKuX IPaBOOTHOLIEHHWH  OCYLIECTBJISCTCA IO
pa3IHYHbIM OCHOBAHMAM, HE MCKJIHOYAIOIMM JApPYr Apyra, II03TOMY OJHO H TO XKe
rpakJaHCKOE MPaBOOTHOLICHWE MOJKHO OJHOBPEMEHHO OTHECTH K pPa3HYHbIM
BHIAM.
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