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BBEJIEHUE

AKTyanpHOCTB, KypcOoBOH paboTel o0OyclioBieHa TeM, 9YTO YrOJIOBHOE
cyﬂ()rrpomBo,uérBo (yronoBHbIH Ipolecc) - 3TO perjaMeHTHpOBaHHas 3aKOHOM
NeATeNIbHOCTE MO BO30YXIEHHUIO, pacCieOBaHUIO, PACCMOTPEHHIO U pa3pelleHHI0
YTOJIOBHBIX JIEI.

JlaHHasi [EATENBHOCTh OCYIIECTBISETCS B COOTBETCTBUM C IPUHIMIIAMH,
ycraHoBiieHHbIMU KoHctutynueld P® u npuHImnamu, 3aKperieHHBIMA Y TOJIOBHO-
npoueccyainbHeiM Kojaekce PD B rinase 2, ogHMM M3 TaKMX NPUHIUIOB SBIASAETCS
obecreueHue nogo3peBaeMoMy u OOBHHAEMOMY IIpaBa Ha 3aIIUTY, JAHHBIA PHHIHAI
3akperuieH B cT. 16 VIIK P®. Cornacso ct. 49 YronoeHo-npoLeccyalbHOI0 Koaekca
P® - 3amUTHUK - 3TO JHUIO, OCYLIECTBISIOIEe B YCTAHOBIEHHOM 3aKOHOM IOpSiIKe
3alllUTy [IpaB U MHTEPECOB MOAO3PEBAEMBIX W OOBUHIEMBIX, M OKa3bIBAIOLIEE MM
IOPUIUYECKYIO [TOMOLIb IIPY NPOU3BOACTRBE 110 YTOJOBHOMY €Y.

AKTyalbHOCTb H3y4eHMs BbIOpaHHOH TeMbl OOyCIOBI€Ha TeM, 4YTO B
COBPEMEHHBIX YCIOBHMAX Ppa3BUTHS YIOJIOBHOTO CyAONPOM3BOJACTBA 3alIMTHHK -
alBOKaT SBJISIETCS LEHTPAIBHBIM M MpPaKTHYeCKH EJUHCTBEHHBIM (KpOMe caMmoro
OOBHHSAEMOI0 MM MTOJ03PEBAEMOr0) YIaCTHHKOM YTOIIOBHOIO CYIOIIPONU3BOACTBA CO
CTOPOHBEI 3allMTBI, Ha KOM IJIeXHUT OpeMsa oOecrneyeHHs TMOAO3PEBaCMOMY H
oOBHHsIEMOMY IIpaBa Ha TaKylO 3aIlHTY.

Llenbro HaCTOALIETO UCCIEAOBAHNUS ABISIECTCA H3YYSHHEe OCOOCHHOCTEH ydacTus
aJIBOKaTa B YTOJIOBHOM IIpOlLecCe U ONpeielIeHHe ero ITOJOXKEHHS.

J1s MOCTHXXKEHUs IOCTABICHHON LelMd HeoOXOAMMO IIOCIIeNOoBaTelh PEIIUTh
pAl CIeAyOLUX 3a1ay:

1. OnpenenuTs CyniHOCTH TpaBa Ha 3aIlHATY;

2. PackphITh MOHATHE aJiBOKaTa Yepe3 MPU3MY YTOJIOBHOTO IIPOILIECCa;

3. Omnpenenurs OCHOBBI MPaBOBOT'O MOJIOXEHHUS aJBOKATa
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OtMmeTuTs HEOOXOIMMOCTH Yy4YacTHs aaBOKaTa Ha CTaAuM CyaeOHOro

CIICOCTBHA,



5. OrmpenenuTs poiib aABOKATA B YYACTUH B MPEHUSX.

O0BeKTOM HUCCIENIOBAHUS  SBIISIOTCS 00ILLECTBEHHBIE OTHOIIIEHUS,
CKJIabIBAIOIIMECS B MPOIECCE PACCMOTPEHMsI YTOJIOBHOI'O Jiefa MO CYILECTBY.

[lpenmeTroM  WcciemoBaHus ~ SBISETCS ~ MacCHB  3aKOHOJATENIbCTBA,
INOCBAIIEHHBIN JaHHOU TEME.

Mertononorudeckass OCHOBa pabOTBl BKIHOYAeT: CUCTEMHBIA aHanW3 M
00001IeHHe CIeUaIbHON TUTEPATYPhl, CPaBHEHHUE.

B xone nanHo# paboTh! Hcnonb30BaTack yueOHas quTeparypa, nocoOus, CTaTbu
W3 Hay4yHBIX XYPHAllOB, a TAl)Ke€ MacCHB 3aKOHOJATENBbCTBA, [TOCBSILIECHHBIA JaHHOW
TEME.

KypcoBass paboTa COCTOMT M3 BBEJeHHS, B KOTOPOM OOOCHOBBIBAaeTCS
aKTyaJIbHOCTh TEMBI, CTaBATCS LM U 3a7a4i paboThl; OCHOBHAS YacTh COCTOMT W3
IBYX T[llaB, TOCIEJOBAaTENbHO pACKDHIBAIOIINX COMEPIKAHWE HCCIEIOBaHMUS
3aKJIIOYEeHUs, B KOTOPOM JeNaroTcsi oOLue BBIBOABI O pe3ysibTarax HKCCleIOBaHMS,

NpOBCACHHOI'O B p360TC, H CIIHCKa HCIIOJIb30BaHHBIX HCTOYHHKOB.



1. O0mas xapaKkTepHCTHKA HHCTHTYTA 3AIIHTEI B yrOJI0BHOM
CYyAONPOH3BOACTBE

1.1. IIpaBo Ha 3alIMTY: rapaHTHH pPeajH3alHH

YronoBHoe  CyIONpOM3BOACTBO  —  ypEeryJHpOBaHHas  YroJOBHO-
OPOLECCYANBLHEIM  3aKOHOJATENbCTBOM  AESTeNBHOCTh  YHOJHOMOUYEHHBIX  JIHII,
CBsI3aHHAs C PaCKpPhITHEM, PacclieJOBaHUEM IPECTYIUIEHHS U PaCCMOTPEHHEM JieNia B
Cyle, a TakXe CHCTEMa MPaBOOTHOILEHWH, B KOTOPBIE BCTYMAKOT YNONHOMOYEHHEIE
CyOBEKTBI APYT C APYIOM U C IPYTMMH CyOBEKTaMH, BOBIEKAEMBIMH B IIPOM3BOACTBO
O YTOJIOBHOMY JEIy.

OcHOBHBEIMH 33/1a4aMH YTOJIOBHOTO CYAOMPOU3BOJCTBA, KOTOPBIE 3aKPEIlIeHb]
B cT. 6 YIIK P®, ssusrorcs:

1) 3amuTa npaB ¥ 3aKOHHBIX UHTEPECOB JIMI ¥ OpPraHW3alid, TOTEPIEBIIHX OT

IIPECTYILIEHHUS,
2) 3ammra JMYHOCTA OT HE3aKOHHOI0 H HeOOOCHOBAHHOIO OOBHMHEHUS,
OCYXXJICHUsA, OTPaHHYEHHS €€ MPaB U CBOOO. -

Ilpr ocymecTBIEHHH YrOIOBHOIO IpeCciefOBaHUS YIIOJHOMOYEHHBIA OpraH
(opran  1O3HaHUS, cleNoBaTenb) 00s3aH  pPYKOBOJCTBOBATECS  331aYaMu
OCYIIECTBIIIEMOH JEATENEHOCTH, UMETh 0a30BYI0 HANIPABIEHHOCTh HA YCTAHOBJIEHHE
MCTUHBI 0 KaXIOMY YTrOJIIOBHOMY €Iy, 3allWThl HAPYIIEHHBIX IPaB MOTEPIEBIINX

A IIPHUBJICYCHHWH BHHOBHBIX JHI] K HpeHYCMOTpeHHOﬁ 3aKOHOAATCILCTBOM

OTBCTCTBEHHOCTH ] .

OI[HHM H3 OCHOBOIIOJIAralOUmiMX IMPHHOHIOB OCYINECTBICHHA YI'OJOBHO-
Hpoueccyanbﬂoii ACATEIIBHOCTH ABISACTCA IIPaBO 0OBHHSEMOTO H Mmoao3pEBacMoOro B

COBEPHICHUH TIPECTYTUJIEHUA HA 3aMIHUTY.

! Beanernam b.T. YrosoBHEIiH npoLiecc B BOTIPOCAX ¥ OTBETaX. : yueh. mocobue / b. T. beanenu. - 8-¢ usn. nepepab. u mor. -
M. : Tlpocrekt, 2016. — c. 185.



CToMT OTMETHTh, YTO J[aHHOE MpaBO TMOJO3PEBAEMBIX M OOBHHIEMEIX
PerIaMeHTHPOBaHO HE TONBKO HAMOHANBHBEIM, HO W  MEXIYHAPOAHEIM
3aKOHOJIaTEIECTBOM.

Tax, mpaBo Ha 3amKTy oTpaxkaercs B 1. 3 CcT. 14 MexXAyHapoJHOro MakTa o
rpaKJaHCKUX W INOIMTHYECKHMX IIpaBax, B I. 3 cT. 6 EBponeiickuii Konsenuuu o
3allMTe NpaB YeJIOBEKA M OCHOBHBEIX cB0OoA. CoOrmacHO MOJOKEHHSAM YKa3aHHBIX
MEX/TyHapOIHBIX HOPMATHBHEIX IIPaBOBBIX AKTOB OOBHHSEMEIA H IIOHO3PEBAEMEIM B
COBEpILICHHH MPECTYIUICHUS «...BIIPaBe 3alMIIATh Ce0sl OT MPEABSIRIEHHOIO OOBHHEHHS
WY BbIIBUHYTOIO TOAO3DEHMA KaK JIMYHO, MUCIONb3ys BCE HE 3alpelleHHbIE 3aKOHOM
CpeACTBA W CMOCOOBI, TaK M C TIOMOMIBIO 3alUTHUKA M (MIM) €ro 3aKOHHOTO
TpEZICTABHTEIISD) .

Bornee Toro, Bompocam obecreueHuss mpaBa HA 3alIATy OOMBIIOE BHUMAHHE
yaenser Esponedickuii Cyn mo npasam genobeka. [Ipu dem, Kak cliefyer U3 MPaKTHKH
EBporeiickoro cy/a, B KOHLE POLUIOTO CTONEeTHs MPaBO Ha 3allMTy He 06eCcreyrBanoch
B JO/DKHOA Mepe M  BONPOCBl €ro coOmoneHus OBUIM OCHOBHBIM IPEIMETOM
PacCMOTPEHUS Kaji00.

EBporieiickuii Cyn 1o mpaBaM 4eJIoBeKa OTMEYaeT, YTO NPaBo Ha 3allATy 3aHAMaeT
BHJIHOE MECTO B JIEMOKDaTMYECKOM OOILECTBE, KK H Camo IpaBO Ha CIPaBEeLIUBOE
CyneOHOe pa30MpareNbcTBO, M3 KOTOPOTO OHO BBITEKAeT, MO3TOMy EBpormeiickas
KonBeHuysi mo mpaBaM 4YenoBeKka IpPW3BAaHA TAPAHTHPOBATh HE TEOPETHYECKHE HIH
HILTIO30PHEIE [IPaBa, a MX PaKTHYeCKoe U 3B(EKTHBHOE OCYIIECTRIEHHE.

Taroxe, Epponeiicknii Cyn mo mpaBam YeNOBeKa YKa3bIBAeT, YTO OIPEEICHUE
cmocoba M CpeACTB peajW3aliii MpaBa Ha 3allATy OTHOCHTCA K KOMIICTEHIIHH
rOCy/1apCTBa, OIHAKO TaKHEe CPEJICTBA M CIIOCOOHI JODKHEI COOTBETCTBOBATE TPEOOBAHMIO

CIpaBeUIMBOCTH CyneGHOro paséuparenscrsa.’

2 Cu. EBponeiickas KOHBEHIMSI O 3alllTe MpaB 9eJIOBeKA H OCHOBHBIX cBobox ot 04.11.1950 u
IIporokomsl k Hel // MexOyHaponHOe TYMaHWTapHOE NpaBO B JOKyMeHTax. — M.: MockoBckwii
HC33aBHCHMBI HHCTHTYT MEXIyHaponmHoro mnpasa, 1996. — C.69 -93.; MexIyHapoHbii [akT o
TPXKIAHCKUX M TIONMTHYECKHX IIpaBax oOT 16.12.1966 // MexmyHapomHoe I'yMaHHTApHOE IIpaBso B
AoKymeHTax. — M.: MOCKOBCKuMI HE3aBHCHMBIH HHCTHTYT MEXIYHAPOIHOro npasa, 1996. — C.40 — 60.
* TlocranoBnenne Empomeiickoro Cyma mo mpasam dermoseka ot 13.05.1980 «Apruko mpoTHB
Wramun» // CIIC koHCcynsTanT ITimoc
*Ilocranosnerne Epponeiickoro Cyza no npasam yenoseka ot 24.11.1993 mo ey «MmGproma
npotus [lIeeiiniapuu» // CIIC KoncynsranT ITmoc
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Bonee toro, crout ormetuts, 9to Koncrutyrmonnsii Cyx Poccuiickoit denepaiiuu
HEOTHOKDaTHO B CBOMX pEIIEHMAX JaBal pa3bsCHEHHs IO TMOBOLY TOIO, 9TO
OCYLIECTBIEHHE OOBHMHAEMOMY MpaBa  IIOB30BAaThCS IIOMOLIBIO ANBOKAaTa JODKHO
oGecrieqrBaThCs Ha BCEX CTAIMAX YTONOBHOTO TIPOLIECCa .

Ecrmi roBopuTs 0 rapaHTHAX obecriedeHus MpaBa Ha 3alllATY, MPELYCMOTPEHHBIX
YTOJIOBHO-TIPOLIECCYATEHEIM 3aKOHO/IATENECTBOM, TO CTOMT OTMETHTE CIIEAYIOLIKE.

B nepsyio ouepens Takue rapaHTHM CBS3aHBI C TeM, 9TO MIEHCTByromiee
3aKOHOJATENILCTBO TIPENYCMAarpUBaeT IIONOXKEHUWE O TOM, YTO IOJ03PEBAEMOE WITH
00BHHAEMOE JIMLIO MOXET MOJIb30BaThCs yCIyTaMH 3allMTHUKA GecruiaTHo. JlaHHoe paBo
HaxoaWT cBoe oTpakeHue B CT. 47 YIIK PD.

Mesxny TeM, CTOMT OTMETHTB, YTO He BCErZa OOBHHSEMBIE WIIM TOIO3PEBAEMBIE
JTIOBOJIEHEI KA4Y€CTBOM OKa3bIBAEMOM FOPUIIYECKOM TIOMOIIIH.

Tak, 21 ampens 2017 YepeMyIIKWHCKAM paMOHHBIM CYZOM TI. MOCKBEI
MIOCTAHOBIIEH OOBMHMTENBHEIH NPHIOBOP B OTHOWIEHMH ., OCYXIEHHOrO 3a
COBEPIIICHHUE MPECTYILIEHU, IPEAYCMOTPEHHOrO 11. 1. "a, ' 4. 2 ¢T. 161 YK P®.

AnNeIAMOHHEIM ONpeZieieHHeM CyaeGHONW KOJUIErMH MO YTrOJOBHBIM JA€laM
Mockosekoro ropozckoro cyna ot 19 mronst 2017 roga npurosop cyaa ot 21 anpens
2017 roma B oTHOWIeHu: . ocTaBieH Ge3 H3MEHeHHS.

[To Ha3sHa4YeHHIO Cyna B CyNEeOHBIX 3acelaHUsX Cyja IEpBOM HMHCTAHIIUH B
KadecTBe 3aluTHUKA ['. Ha ocHOBaHMHM opaepa N *** or *** 2017 rona yyacTBoBasia
anBokar AK "***" xommermm amBokaroB "***" Kanamenkosa E.A., koropas
oOparHnack B UepeMyIIKWHCKHI paiOHHBIA Cya I. MOCKBEI C 3asiBIEHUSAMH 00
OIIaTe ee yJacTHd B KayeCTBE 3alllUTHHKA B YTrOJIOBHOM CYyIOIPOH3BOIACTBE 3a 7
aens - 07.02.2017 r., 16.02.2017 r., 06.03.2017 r., 15.03.2017 r., 28.03.2017 r.,
11.04.2017 r., 20.04.2017 r. - y4acTHe B CymeOHBIX 3acelaHusix, 3 pacuyera 550
pybne#t 3a oauH nHeHb, a Take 3a | geHp - 06.02.2017 r. - O3HAKOMIEHHE C

MaTepHallaMH Jiefa, i Bcero 3a 8 Hed Ha oburyio cymmy 4 400 py6ieii.

* Cwm. Tlocranosnernne Koncrurymmonnoro Cyaa P® or 27.03.1996 Ne 8-IT // CIIC Koucynsrant
ILmoc; TTocranosnenne Koncrutynuonnoro Cyna P® or 25.10.2001 Ne 14-1 // CTIC KoscynsTant
IImoc;  Ilocranosnenne KomcturymmonnHoro Cyma PO or 26.12.2003 Ne 20-I1 // CIIC
Koncyneraut I[Imoc
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2017 roma amsokary KanameHkoBo#d E.A. mOCTaHOBIEHO BBHITUIATUTH W3 CPEACTB
dbenepansHoro 6rwomkera Poccuiickoit @enepanuu BosHarpaxaeHue B cymme 4 400
pybneli 3a y4acTHe Ha CTaauu CyJaeOHOro pazbuparensCcTBa B CyAe IEpBOM
MHCTAHLIMM ¥ TIPH O3HAKOMIICHUM C MaTepHalaMH Jelia, a TakKe MOCTAHOBIEHO
B3BICKaTh CylaeOHble mM3epxkku B cymme 4 400 pybneit B noxon denepaibHOro
oromkeracl.

B anennsuuonHo# jxanobe ocyxkneHHbIH [. ykaseiBaeT, 4TO He cOIJIaceH C
MTOCTaHOBJIEHHEM CyJla O B3BICKAaHHM C HETo MpoLecCyallbHBEIX H3AepXkeK B cymme 4
400 pybuneit B cyer oIUIaTHl ycHyr ajBokara, Tak kak 23 mexabps 2016 roma oH
XOJAaTaCTBOBAJl O HA3HAYEHHWHM €My B KayecTBE 3alllATHHKA [PYroro aaBoKara,
KOTOpasi paHee y4dacTBOBajla B IIPOM3BOJACTBE 10 YrojoBHoMy Jneny. OOpauiaer
BHUMaHue, 4To ansBokaT KanamenkoBa E.A. uMuTHpoBajia ero 3alluTy U He
nopnusia Ha cyneOHoe pemeHue. [Ipocut oTHecTH pacxoisl 00 omjaTte yciayr
amBokata Kanamenkosoit E.A. 3a cuet cpencts denepansHoro 6romkera’.

W3 npuBesieHHOr0 npuMepa BUJUM, 4TO OECIUIATHO OKa3biBaeMas IOpHIMYECKast
IIOMOILIb B KOHEYHOM HTOre OKa3blBaeTCs He coBceM OecruiaTHoi. HecoMmHEHHO,
CyMMBI, BBIILUIAYMBAaEMble aBOKAaTaM [0 HAa3HAYCHHWIO CYIIECTBEHHO pa3HATCA C
pacLeHKaMH OKa3bIBaEMBIX yCIIyT aJBOKATOB, OCYIISCTBIIOIIMX 3alUTy Ha [IaTHOK
OCHOBE.

IIpencrasnsercsi, 4TO U B CBS3M C LIEHOBOM pa3HUIlel TaKUX YCIOyr, MOMOIIb
3aIIATHUKOB 110 HA3HAYEHHUIO HE BCeraa 0Ka3bIBaeTcsi 3 (HeKTHBHOM.

C npyroil CTOpOHBI, IIPEACTABIAETCH, YTO yYaCTHUE 3AlIMTHHUKA B YIOJIOBHOM
Jiene MO Ha3HA4YeHWIO IPU3BaHO OOECNEeYHTh pa3bACHUTENBHYIO (QYHKLIMIO s
II0JI03pEBaEMOro MM OOBHHSEMOIO JIMIA, 8 He (DaKTHYECKH COBEpIIATh AEHCTBHA 3a
Hero, s o0ecredeHHsT ero 3aluThl. AJBOKAT [0 HA3HAYEHUIO JOJDKEH

CIocoOCTBOBATH OCYLIECTBIIEHUIO IMMOJOZPEBAEMBLIM HITH OOBHHAEMEIM CBOMX mnmpas, a

HE BBITIOJIHATH HX 34 HETO.

* Ane/UIMIEOHHOE TI0CTaHOBIIEHHE MOCKOBCKOro ropojckoro cyza ot 19.06.2017 N 10-10519/2017
Ob6crosTenscrna: Ilocranosnennem B3bickansl cynebnsle m3nepxky // CIIC «Koncynsrant ILmocy
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Eme ozHo# rapanTueii npaBa Ha 3ammTy sBIAeTCS TOT (aKT, 9TO AABOKAT He
BIIpaBe OTKAa3aTbCA OT MNPHUHATOM Ha cebs 3alIMTHI, YTO perJaMeHTHPOBAHO
nonoxenusamu cT. 49 YTIK PO. B 1o xe Bpems, rapaHTHpyeTCs II0J03PEBAEMOMY U
OOBHHAEMOMY IIPaBO Ha OTKA3 OT 3aIMUTHHUKA.

HemanoBaxHbIM IpencTaBiseTcs M IONOKEHHE O TOM, 4YTO OKA3AHHS
MO/I03pEeBaEMOTr0 ¥ 0OBUHAEMOTO, IAHHEIE B XOZe IIPeIBAPHTETBHOTO PACcCiIe/[0BaHMS
0e3 3alMTHHKA, MOTYT GBITh IPU3HAHEI HEJOTYCTHMBIM JOKA3aTeILCTBOM B clrydae,
©CJIH B TIOCTIEAYIOMIEM TaKue YYaCTHHKM OT CBOMX MOKA3aHMil OTKaXKYTCS.

Takum oOpasom, npaBo Ha 3alUTy SBISETCS TapaHTHPOBAHHBIM IIPaBOM
KaX/[0ro OGBHHAEMOTO H TI0J03PEBAEMOr0, TApAaHTUDYETCS KAK HAHOHATBHBIM, TaK

H MEXIYHAPOAHBIM 3aKOHOAATEILCTBOM.

1.2. TloHfTHe aABOKATA

AZBOKaTOM, 10 JeHCTBYIOLIEMY 3aKOHOAATCJIbCTBY, NPU3HACTCS JIMIIO,
MONyYMBIIEE B YCTAHOBJIEHHOM IOPSAKE IIPaBO -ocymecmﬂﬂ'rﬁ aJIBOKaTCKYO
NeSTeNEHOCTS .

st mpuoGpereHust cTaTyca aaBoKaTa HEOOXOOMMO CIaTh SK3aMeH
KBaTM(PHUKALMOHHON KOMHUCCHH AIBOKaTcKoi nanars CyGsexra PD.

K nwiy, xotopoe H3BABHIO CTAaTh aIBOKATOM, MpELbABISIOTCS cliefyroume
TpeOOBaHMSA:

1. Hamuyue BBICIIErO FOPHIMYECKOrO 0ODPAa3OBAHUS WK YYEHOH CTEIeHH 10

FOPHIMYECKOM CIENUATBHOCTH;
2. Crax paboTBl NO CHENHANBHOCTL HE MEHee IBYX JIET, WA B KadecTBe
CTa)kepa aJiBOKaTa OT roja o JAByX JIET;

3. Hamuqwue monmoi neecnocobHOCTH:

" ®enepanbHbii 3akoH oT 31.05.2002 Ne 63-03 «O6 agBoKaTCKOi AEATEILHOCTH U aIBOKAType B
Poccuiickoit ®enepamum» (pex. ot 29.07.2017) // CIIC xoucynstant [Lmoc
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4. OTCYTCTBHE HemorameHHOM MIM HECHATOM CyIMMOCTH 33 COBEpLICHHE
YMEBIIIJIEHHOT'O IPECTYTUIEHHS.

Cratyc apBokara, mocie yCIeIIHOM Cla4u SK3aMeHa, IIPHCYKIAeTCs JUIYy Ha
HEOMpE/ICICHHBIH CPOK, U HE 3aBUCUT OT BO3pacTa KBAIM(UIMPOBAHHOTO IOPHCTA.

IIpuMedaTeNbHBIM 71 YTOTOBHOIO MpolLecca SABISETCS (akT TOro, YTO B
Ka4eCTBE 3alllUTHUKA NPUBJIEKAETCS HMEHHO aJBOKAaT. MCKIIO4EHHE COCTABJISIOT
ClTy4aH, Korja B CyJ1e0HOM MOpsKe B Ka4eCTBe 3aIlIUTHUKA MOXKET GBITH JOIYIEHO
U WHOE JIMIIO, 8 B IPOU3BOJCTBE IO yrOJOBHBIM JieJlaM y MHUPOBOIO CYABH TaKUM
NHLa MOTYT OBITh NOITYIIEHBI ¥ BMECTO aIBOKATA.

AJIBOKAT SIBISIETCS CAMOCTOATEIBHOM NPOLECCYaNbHON BUIYPOii B YTOIOBHOM
nponecce. OH HajeNleH onpeleleHHEIM HaGOPOM NpaB H OGS3aHHOCTEH B paMKax
YTOJIOBHOT'O CyIOIPOU3BOJICTBA.

BaXXHBIM /1151 OCYIIIECTBICHHUS aIBOKATOM CBOEH [eSTeNbHOCTH, HallpaBIeHHOU
Ha 3alllUTy MpaB IOJ03PEBaCMOro UM OOBHHSEMOrO B COBEPIIEHHH MPECTYILIEHUS
ana SBIAETCA OXpaHa 3aKOHOM aJBOKATCKOM TaWHBI. CTOMT OTMETHTH, 4TO B
a[IBOKAaTCKYyI0O TalWHy BXOJAT, B TOM 4YHCI€ M JaHHblE, OTHOCSAIMECS K
paccMaTpuBaeMOMY yroJOBHOMY Jelly.

[lpumeyaTenbHBIM ~ SBASeTCS TOT (AKT, YTO B HBIHE JNEeHCTBYIOIIEH
[pAaBONPHMECHUTENIBHOH  NPAaKTHKE, agBOKAaTy Ui  OCYINECTBICHHS CBOEi
ACATENBHOCTH HEOOXOJUMO HE TOJBKO HANHYME aJBOKATCKOTO YIOCTOBEDEHHS W
opzepa.

Tak, Hanpumep, 171 mocemIeHUs MMO3AIUTHOIO, KOTODPBIA COIAEPKUTCH O[T
CTpaXeH, aJBOKATEl CTAIKUBAIOTCA C HEOOXOAMMOCTBIO NPEIBABICHHS TOMHUMO
BBIIICYKA3aHHBIX NOKYMEHTOB, IPENOCTABNIATh W IIOCTAHOBICHHE O HA3HAYEHHH
3aIUUTHUKA B PAMKaX Paccle0BaHMs KOHKPETHOTO Jena’.

IlpeacTapnseTcs, 9YTO0 HCXOAS M3  CIOXKHBINEHCS IIPaBOIPUMEHUTETRHOM
paKTHKH B YTOJIOBHO-NIPOLECCYANIbHBIA KOJAEKC TpeOyeTcs BHECTH W3MEHEHUs,
Kacaroluecs 00s3aTebHOTO BPYYEHHMS TAaKOTO TMOCTAHOBJNEHHS IIPA HOMYCKE

aIBOKaTa K YJ4acTHIO B JieJie.

* CM. Ane/UspoHHOE onpenenenre MocKOBCKOro ropozckoro cyna or 26.07.2016 no memxy Ne
33a-16240/2016 // CIIC xomcymprant Ilmoc; AnewismuoHHOE onpeneneHne MOCKOBCKOro
ropozackoro cyza ot 18.05.2016 mo gey Ne 33-a-15386/2016 // CTIC Komcymbrant [Lmoc
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aJlBOKaT  OCYIIECTBJISET YrOJIOBHO-NIPOLIECCYATbHYIO IESTeNBHOCT IpH
NPOM3BOJCTBE IO YrOJIOBHOMY JI€NTy, CBS3aHHYIO C 3all[UTON MpaB U WHTEPECOB
MOJI03peBaeMbIX W OOBHHSAEMBIX, a TaKKe OKa3aHHEM IIOJO3PEBAEMOMY HIIH
OOBUHAEMOMY BCEBO3MOKHOH FOPHAMYECKOM MOMOIIM NpH NPOM3BOACTBE IO
YTOJIOBHOMY JeIy.

AZIBOKAT MO/I03PEBAEMOr0 MM OOBUHSEMOI'O IIPU PEAH3aliK CBOEH YTOIOBHO-
NPOLECCYAIbHON NEATENLHOCTH JOMDKEH OCYLIECTBISATH 3Ty HEATENBHOCTH TaKUM
00pa3oM, 4T00BI OHA He IPOTHBOPEYMIIA MIPaBaM ¥ MHTEPEecaM MOL03PeBaeMOro M
OOBHHAEMOTO.

B Tex cnyyasx, Korja yroJOBHO-IIPOLECCYaIbHAs AEATETbHOCTD 3aIIATHHKA
IIPOTUBOPEUYHUT NpaBaM M HHTEPECAM II003PEeBaeMOr0 MM OOBHHAEMOrO, JaHHAS
AeATeNbHOCT Oy/IET CYMTAThCS HEe3aKOHHOM, IIPOTHBOpEYaIllel MpaBaM B HHTepecam
II0ZI03pEBACMOT0 HJIH OOBHHAEMOIO B YTOJIOBHOM IPOLIECCE.

Kpome toro, oma OyaeT cuMTaThCs HapyWAOmIEd MNpaBO Ha 3alIUTy
noao3peBaeMoro Wid obsuHsemoro. Tak, HapymleHWe npaBa Ha 3allUTy,
BBIpa3UBIIIeeCs] B TOM, YTO B CyJeOHOM 3acelaHMH Y4acTBOBAJ aIBOKAT, MO3UIIHS
KOTOpOro He COBIafana ¢ MO3HIMeH ero MOA3AMUTHOrO, IMOCIYXHUIO OCHOBAHHEM K
OTMEHE KacCallHOHHOTO OTpelelieHus. 3TO BHIPAa3MIOCh B TOM, 4TO amBokaT H.,
BBICTYTas B CyleOHOM 3acelaHHH B 3alIUTY OCYXeHHO# T., BONpeKy ee MO3WLHH,
M3II0KEHHOH B TeJIErPaMMe, I0BO/bI KacCalMOHHOM xato65 anBokara K. 06 oTMeHe
[IpUroBopa HE MOAJCpXKall M BbICKazan mpock0y 00 ocTaBieHuM Npurosopa 6e3
U3MEHEHHS, a KaCCallHOHHOM Xalo0kl aBOKaTa ¥ KaCCAlMOHHOIO MpeACTaBICHNUS -
6€e3 yIOBNETBOPEHHS

TakuM 00pasoM, agBoKaT, 3TO B MEPBYIO OYEPE/lb, JTULIO, CIIOCOOHOE 0Ka3aTh
KBaJIA(QHIUPOBAHHYIO IOPHIMIECKYIO TIOMOIIb MOI03PEBAEMOMY HITH OOBUHSEMOMY.
Bo-BTOpBIX, 3TO camocToATe/ bHas TpoLEcCyalbHas GUrypa, YIacTHHK yTOJOBHOTO

npolecca, HaleIeHHbIH paBaMi ¥ 0043aHHOCTAMH B paMKax OCYLIECTBICHHUs CBOEH

ACATEIBHOCTH B YTOJIOBHOM IIpOLIECCE.

® Beanenxun B.T. YronosHsii mpornece B BOIPOCAX H OTBETAX. : y4eb. mocobue / b. T. besnenxus. - 8-¢
U371 mepepad. u jo. - M. : ITpocrexkt, 2016. - 328 c.
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2, Oco6GeHHOCTH NPAaBOBOIO MOJIOKEHHS aABOKATA

2.1. OOGumme NoJ103KeHHS 0 NPOLECCYATLHOM CTATyCe aABOKATA

IMpoueccyanpHoe MONOXKEHHE aaBOKATa IMOJO3PDEBAEMOr0 WIM OOBHHSEMOTO,
KOTOPBIH OBLI JHOMyIIEH B Ka4eCTBE 3allATHAKA MOA03PEBAEMOTO UIIH 0OBHHAEMOTO,
COXpaHseTCsl Ha BCEM IMPOTSKEHHH YTOJIOBHOTO CyJONPOU3BOACTBA, HA BCEX YacTAX
¥ CTaJUsIX mpoliecca.

JIOTIONHHUTENEHOrO TPEIOCTABIEHNS. HOBBIX HOKYMEHTOB, MOATBEPXKIAIOIIMX
CTaTyC 3allMTHHKA B YIOJIOBHOM Iporecce, He TpeOyercs. JlaHHOe moNoXKeHUe
COooTBeTCTBYeT mnpaBoBoxM mno3vuud KonctutynmonHoro Cyma P®: «...mwuo,
AOIYIIEHHOE K YYaCTHIO B YTOJIOBHOM J€Ji€ B Ka4eCTBE 3alUTHHKA, COXPAHSIET CBOU
YTOJIOBHO-TIpOIlECCyaNbHbEIE MpaBa M OOA3aHHOCTH B MOCIHEAYIOIIUX CTaJUsX
NPOM3BOACTBA N[O JeNy [0 TeX MOp, [OKA CYAOM He Oyner mNpUHAT OTKa3
OOGBHHSEMOTO OT IAHHOTO 3AllUTHHKA WIIK CyJl He IPUMET PEllleHHe O ero OTBOLE» .

CymiecTBeHHbIM ~ OrpaHM4eHHEM  Yy4YacTWs  3alIMTHHKA B  YTOJIOBHOM
CyAONPOU3BOIACTBE ABIAETCA OOCTOSATENBCTBO, KOIAa OJWH M TOT XK€ 3AMIMTHHK
OCYIIECTBJIAET CBOH IOJHOMOYHUA y NOBYX IMOAO3PEBACMBIX WM OOBHUHSIEMBIX, IIPH
YCIOBMM YTO HHTEPECHl OJHOIO W3 HHMX MPOTHBOpPEYaT HHTEpEcaM Jpyroro.
ITocranosnenuem Ilnenyma BepxoBnoro Cyaa P® ot 30 wmrons 2015 r. N 29
ONpENEICHO, YTO €CIH MEXAy HWHTepecaMM OOBHHSEMBIX, 3all[UTY KOTOPhIX
OCYIIECTBIIACT OIWH aJBOKAT, BBIABATCSA NPOTUBOpEYHs (TMpu3HaHHEe OOBUHEHHS
OJTHHUM M OCMapHBaHHE APYIMM IO OAHHMM M TEM XK€ 3IU30[aM JeJia; U300JIuuYeHune

= 11
OJIHMM OOBHHSEMBIM JIPYIOro H T.II.), TO TAKOH aBOKAT IOIJICIKHT OTBOZY.

** [ocranoBnenne Koncrurynuonnoro Cyaa P® N 257-O-IT; ot 21 ¢espas 2008 r. N 118-0-0 //

CIIC «KoncynsrantlLmoc»

! Tocranoenenne IInenyma Bepxosroro Cyma P® or 30 mioms 2015 r. N 29 «O mpaxtuke

NPUMEHEHHs. CylaMH 3aKOHOJATENhCTBA, OOECIEUMBAIOIIErO NPaBO HA 3aHTY B YTOJIOBHOM
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Kak yxe oTMeuanocs paHee, aBOKaT He BIpaBe OTKa3aThCi OT MPHHSTOH Ha
cedst 3aIMTHl 0J03peBaeMoro, ooBHHseMoro. [Ipu 3ToM B 1. 6 u. 4 cT. 6 3akoHa
«O0 anBokatype M aJBOKATCKOH NEATENBHOCTH» YKAa3aHO, 4TO aIBOKAT He BIIPaBe
OTKa3aThCs OT NPUHATON Ha ce0s 3alUTEL

3alllUTHUK B YTOJIOBHOM CYAONPOHM3BOACTBE MOXKET ObITH MpUTIIAIIEH,
obecrieyeH, HazHaueH. IIpu 3TOM Kakaas U3 ykasaHHBIX (OPM yHacTHs 3aIIUTHHKA
UMeeT ONpeNeNeHHbIM MpPaBOBOM CMBIC] W MPaBOBBIE MOCIAECACTBHA IS
COOTBETCTBYIOIIHX YYAaCTHHKOB YTOJIOBHOTO CYAONPOU3BO/ICTBA.

CymHOCTE y4acTus 3allMTHHKAa B YTONOBHOM CyIONpPOM3BOACTBE B (hopme
NPUITIAIIECHAS CBHJETENBCTBYET O TOM, YTO MOCPEICTBOM IMHCHMEHHON WIIM YCTHOM
TPOCBOEI COOTBETCTBYIOMMX YYaCTHHKOB YTOJIOBHOTO CYONPOM3BOACTBA 3aIUTHAK
TOIyCKaeTCsl K TIPOM3BOJACTBY II0 YrojOBHOMY Jeny. IlpaBoM mnpuriamars
3alMTHUKA O0JafaloT caMH TOJ03PEBAEMble HIM OOGBHHSEMBIE, HX 3aKOHHBIE
MPEICTABUTENHM, APYTHe JHIA, HO C COIJIacHs MIH IO NMOPYYEHHUIO MO03PEBAEMBIX
WK OOBUHAEMBIX.

Kpome ToOro, monospesacMmelii MM OGBHHSEMBIA MMeEET MpaBO NPUIIACHTH
HECKOJIbKUX 3alllMTHUKOB. J[laHHas QopMa ydyacTusi 3alIMTHHKA B YTOJOBHOM
CY/IOTIPOM3BOJCTBE [0 CBOEH CYIIHOCTH HOCHT AMCTIO3UTHBHEIN xapaktep. Ona
00s3bIBA€T JIO3HABATENA, CIENOBATENs, Cy[ YBEJOMHTh IOIO3DPEBAEMOr0 WM
00BHHAEMOTO, & TAKKE UX 3aKOHHBIX MIPEACTaBUTENEH U JPYTUX JIKII, YTO OHH UMEIOT
[IPaBO NIPHUITIACHTh 3alIUTHHKA.

Jpyrasi dopma ydacTHs 3alIUTHHKA B YTOJOBHOM CY/OIIPOU3BOACTBE CBS3aHA C
ero obecrieyeHHeM MO YTOJOBHOMY Jely HO3HaBaTeleM, CleJOBATENeM, CYLOM.
Hcxons w3 OykBanibHOro TONKOBaHMS monoxeHuH cr. 50 VIIK P®, yuactue
3alMTHAKA B HOpMe ero obecreyeH s OCyIecTRISETCS TIPU YCIOBHH, ey 06 3ToM
XOJaTalCTBYIOT MOA03PEBAEMEBIM HIIH OOBHHAEMBIH.

Tpersss ¢opMa ydyacTMs 3alUMTHHKA CBf3aHA C €ro Ha3HAYeHWEM IIpH
MPOU3BOJCTBE I10 YrONOBHOMY M€y NO3HaBaTelleM, cleaoBarelneM, cyaom. Tak, K

[IPUMEDPY, B Cl1y4Yae HEIBKH NPHUIJIAILIECHHOIO 3alllMTHUKA B TEYEHHE S CYTOK CO OHA

cyaonponssozctsey // CIIC Koncymnsrant [Lmoc
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3asBIIEHUS] XONaTAlCTBa O MPUITIAICHUH 3aIUTHUKA JI03HABATENb, CJIeI0BATEb Il
Cyd BNpaBe INPEMNIOXKUTH IOHO3PEBAEMOMY, OOBHHIEMOMY NPHUINIACHTh JAPYTOro
3alllMTHHKA, a B CIIy4ae €ro 0TKasa - IPHHATh MEPHI 110 HA3HAYEHUIO 3all[UTHUKA.

Y4acTHe 3alMTHMKa-a[ABOKaTa IIPH TIPOM3BOACTBE MO YTOJIOBHOMY JIeIy
BO3MOXKHO B IBYX (opmax: B (OpMe COINalIeHWs C KIHEHTOM ¥ B Qopme
Ha3HAYEHHMs €ro J03HaBaTelleM, ciieoBarerneM, cyaoM. OTnuure 3Tux GOpM ApYyr OT
IpyTa CBA3aHO TOJBKO C OMIATOM TPyIa 3alMTHHKA-a{BOKATA.

CTOMT OTMETHTB, HYTO YrOJIOBHO-NIPOLECCYaNbHBIM 3aKOHOJATEIECTBOM
NpeayCMOTPEHBI CITy4aH, KOI/la y4acTHe 3alllUTHHKA SBIIIETCS 00A3aTeNnbHbIM. Takoe
PeTIIaMEHTHPOBAHHWE  SABIIETCA OAHOM W3 TapaHTHH peald3aldd [IpaBa

IIo03peBaeMOro " O0OBHHAEMOr'0 CBOEr0 IIpaBa Ha 3alluTy.

2.2. JleATeALHOCTDb 3aLIMTHHKA B CyeGHOM CJIECTBHH KaK BaKHelmas

byHKIHA 3aIIHTHI

Eciu roBOpUTh 0 HEOGXOAMMOCTM Y4YaCTHHKA afBOKATA B cyaebHoM
CIEICTBUM, TO CTOMT OGpAaTWTL CBOE BHHMaHHe, 4TO paHee, ILmeHym BepxoBHoro
Cyna PO ykasmiBal Ha TO, YTO CyJaM HaJICKHUT 0OeCeYrBaTh BBIIOTHEHUE
TpeOOBaHUH 3aKOHa 06 y4acTHH B YrOJOBHOM CyJONpPOM3BOJCTBE 3alIMTHHKA,
OTM€4asd, 4TO €ro y4yacTHe ABIAETCA 0053aTeNbHEIM, €CITH OOBHHIEMBIH HE OTKA3aJICH
OT Hero B nopgaake ct. 52 VIIK PO.

HecoMHEHHO, yJacTHe 3aIUTHHKA B paMKax CyHeOHOTO CIIEACTBHS CO3IaeT
YClIOBHs COOJIONEHHS BaKHEHINETo MPHHIMUIA YTONOBHOTO CyIOIPOM3BOICTBA —
COCTHA3aTENIbHOCTH CTOPOH.

Ilopsiziok ocymecTBIeH A [A€ATENBHOCTH 3aIMTHAKOM HA CTAAMH CyaeGHOro
CIe/CTBHS OOYCIOBIEH MOPAIKOM MpPOBeAEHHs CyneGHOrO pa3GHpaTeNbCTBa,
KOTODBIH JIETAJIHO yperynupoBaH raasoi 37 VIIK PO.

Tak M.B. Macnosa ykasblBaeT, YTO «...B CBS3M C TeM, 4TO cyaeGHOe
CICICTBUE HAYMHACTCA C H3JIOKEHHUA TIOCYHAapCTBEHHBIM JHOO YacTHEIM
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OOBUHHTENSIMU TpEIbIBICHHOTO NOJACYIUMOMY OOBHHEHHs, NEHCTBHS 3allUTHHKA
N0  NOKAa3bIBAaHMIO CBOCH MO3MLMM 3aKJIIOYAaeTCs, C OJHOM CTOPOHBI, B
NOCJICIOBATEIBHOM IIPEAOCTABJICHHH B CYId OOKAa3aTejbCTB, 0O0OCHOBBIBAIOIIHMX
3AlHTUTENBHOC 3HAYEHHE, a C JPYrod CTOPOHBI, JIOKAa3aTelbCTB, ONPOBEPralOIIHX
JIOBOZIBI CTOPOHEI OOBHHEHHUS, H3JI0KEHHBIC B OOBUHUTEIBHOM 3aKIFOUCHUI -

JlesITenbHOCTE aJBOKaTa Ha CTaauM CyHNeGHOrO ClleACTBHS O3HaMEHyeTCs C
HallM9MeM OIPENENEHHBIX MpPOOJIeM, KOTOphle CTalM IPEAMET IMCKYCCHOHHBIX
CIIOpPOB B HAYYHOMH JIHTEpATYpeE.

Taxk, ogHoM K3 3HAUUTENBHBIX IPO6IEM SBISETCH, IIPOTHBOPEYUBOCTH I0BOJIOB
OOBHHEHHMS M 3allUThl, KOTOPEIE MPUBOMIAT CYABIO K «IIPOLECCYAIBHOMY TYITHKYY,
TIOCKOJIBKY CYA, C y4Y€TOM pa3syMHBIX CPOKOB H YCIOBHMN CyneGHOrO CleACTBHS
IIPOCTO HE B COCTOSIHUM NPOBEPHUTH BCE INMPEIOCTABIAEMBIE A0KA3aTENbCTBA HA HX
AOMYyCTHMOCTb M JIOCTOBEPHOCTh. Ilpm sTOoM, wWrHOpHpoBaHme  Takux
OpEACTAaBICHHBIX  JIOKA3aTeNbCTB, WIM MX [OPUHATHE 0€3  NpoBeNeHHUS
COOTBETCTBYIOIIEH IPOBEPKH, MOTYT IIPMBECTH K BBIHECEHHMIO HENPaBOMEPHOIO
PELLEHHs] B paMKaxX pacCMaTpUBaeMOI'0 YroJOBHOIO Aefa.

HecomuenHo, pemenue cyna NIEPBOH MHCTAHIMH MOXXHO 003Kal0BaTh, OIHAKO
TaKOX TMONXOJ K HAa3HAYEHHIO CyHeOHOTO CIEICTBHS SBISETCH IOCTATOYHO
KPUTHYHBIM, TOCKONBKY KaXIbld IPaXOaHWH MMEET IPaBO Ha Pa3yMHBIE CPOKH
YTOJIOBHOTO CYMONPOM3BO/CTBA, M HX O0€30CHOBAaTeNbHOE 3aTSAIHBAHUE ITyTeM
HETIOHOTO  pacCMOTPEHHS  Jiela 10  CYIUECTBY SBISETCS  CYyLIECTBEHHBIM
HapyILIeHUEM.

IlpyHIMN  pasyMHOTO CpOKa YroJOBHOTO CYZOIpPOU3BOACTBA SABISIETCS
«m06aBOYHEIM» U HE Cpa3y MpHOBpEN CBOO NIPaBOBYO PErIaMEHTALHIO B YTOJIOBHO-
[poneccyajlbHOM 3aKOHOATeNbCTBE, Hapsly C APYTHMHE NPHHIUIAMH.

3akpermenne B VIIK P® npunmmna Pa3yMHOIO0 CpOKa YrOJOBHOIO
CYAONPOHU3BOACTBA CTAll0 3aKOHOMEPHBIM PpE3yJbTaTOM OpPHEHTAllMH POCCHICKOM
YTOJIOBHOH TONUTHKA Ha MEXAyHAapOAHbIE CTaHIApThI B 0GNacTu IIpaB 4YelIOBEKa.

OToMy TpenmecTBoBana patuduKanus Poccuiickoi ®enepanneii Esponeiickoi

2 Macnosa M.B. CynebHoe CleACTBHE M [EATENHHOCTD 3AIMTHHKA IO JoKa3eBaHHIO / M.B.
Macnoga // Poccuiickuii Cynps. 2016. Ne 2. C. 26
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KOHBEHIIMK O 3aIlUTEe NpaB YeI0BeKa W OCHOBHBIX CBOOOJ, mpHHATOH B Pume 4
HOA0ps 1950 r. u BeTynuBIIe# B meiicteue 3 ceHTA6ps 1953 roma. Kousenmus ue
TOJIBKO ITPOBO3IIIACHIIA NPUOPUTET OCHOBHBIX IIPaB U CBOOOJ 4YelOBEKa, HO W, MO
CyTH, TpPEVIOKKIA CIENHaNbHBIA MEXaHW3M UX 3allMTEl M BOCCTAHOBICHHS,
KOTOpBIM ¢ 1 HOA6pst 1998 r. cBOAMTCA K AESATEIBHOCTH EBponeiickoro cyma 1o
npapaM yenoBeka. FiMenHo Ha EBponeiickuii cyx mo npapaMm uenoBeka Bosnaraercs
00s3aHHOCTE 1O obecneyeHuo cobmomenus KoHBeHIHMH rocyaapcTBaMH-
Y4aCTHMKaMH, B TOM YHUCI€ B ONpPENEICHWM PA3yMHOTO CPOKa YIOJOBHOIO
CyIOTIPOM3BO/ICTBA 110 KAKJOMY KOHKDETHOMY YTOJIOBHOMY €Y.

Kak Takoro sakpemieHus comepKaHHA NOHATHE «pa3yMHBIA CpOK» Ha
3aKOHOJATE/IPHOM YpOBHEe He mosy4yuno. [Ipencrasisercs, 4To Takoe IIOHATHE
SABJISETCS BEChMA OLICHOYHBIM, M JOIDKHO OTAENBHO PACCMATPUBATHCA IUIA KAXIOTO
YTOJIOBHOTO JI€la C YYeTOM BCEX OOCTOATENBCTBAX, KOTOPLIE ONMPEENSIOT XOM €ro
pacciieJOBaHUs # PaCCMOTPEHUS 10 CYLIECTBY.

Takum 06pa3oM, BO3MOKHOCT HCIIONHEHUS 3aLMTHUKOM CBOel DYHKLMH Ha
CTaguM CyneOHOro CIENCTBHS ABISETCS IOCTATOYHO OTPaHHUYEHHOH, MOCKOJIBKY
aKTHBHOCTE 3allIUTEl CONpPOBOXKIACTCS HETaTHBHOH peakuueW OpraHamu Cyja.
Boibinas 3arpyxe€HHOCTB CYIOB, HE ITO3BOJISIONIAS hposo;::mz. IIOJIHYIO IIPOBEPKY
BCEX TNpPEJACTAaBJICHHBIX JIOKA3aTeNbCTB HAa JOMYCTHMOCTH M JIOCTOBEPHOCTB, IIO
MHeHHIO A.A. BacseBa, «...CO3Ma€T CTOpOHE 3alUTBl  JONOJHUTEIBHBIE
NpenATCTBOBAaHWA B OTCTaMBAaHAM CBOEH IO3HLUHH 1O YTOJOBHOMY Jely W
KOHCTPYHPOBAHHH YETKOM CHCTEMBI JOKA3aTEIbCTBY

B cBs3u ¢ gaHHBIM OGCTOSTENBCTBOM, TIpednaraercs Gonbllee BHAMAHHE
YACNATE  BONPOCAM  BO3BPAIlCHHMs  yTOJOBHOTO fefla /Il NPOH3BOJICTBA
JOTIOJIHUTEIbHOT'O pacciieJoBaHus B paMKax cT. 237 YIIK P®.

IlpepnaraeTtcs pacHmpuTh MNepedeHb OCHOBAHHIA, 3aKpelUB Cpemu yKe
HMCIOIIMXCA TIONIOXKEHHEC O TOM, 4YTO B ClIy4ae HEBO3MOXHOCTH OOBEKTHBHOIO
HMCCIIEJOBAHHS HOBBIX (DaKTOB Ha MX JIOIlyCTHMOCTb M JOCTOBEPHOCTb, CYZOM MOKET

OBITh NPHMHATO pelleHHe O BO3BPAIIEHHH YTOJNOBHOTO Aeda Il OpraHu3aIyu

" Bacser A.A. Mccnenosanue JOKa3aTe/bCTB B XONle CyNeOHOro CIEACTBHS B CyJe NEpBOH

HHCTAHIAA B POCCHHCKOM YrOIOBHOM mponecce: ABToped. Jluc. — kann. ropua. Hayk. Capanck,
2010 ;
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AOMOIHUTENBHOrO CICACTBHSA. B HaHHOM cilydae, NPENCTABISETCS, YTO CYJ AOJDKEH
AaTk HCYEPIBIBAIOIIYI0 MOTHBHPOBKY TaKOIo PpELICHWS, KOTOpas MOXET ObITh
obxajoBaHa NPOKYPOPOM H OPraHoM, BeLyIIHM IpeABApUTEIIBHOE CICACTBHA B
ClTy4ae HECOTTIACHS C NIPUHSTHIM PELIEHHUEM.

BTopo#l ¥ I0BONEHO 3HAYMMON TPOOIEMOM yuYacTHs 3aIMTHHKA B XOHE
CyAeOHOrO CIeACTBHs SBIAETCS HATWuve HEIPOEKTUBHOIO HA CErOIHSLIHWNA JIEHS
MHCTHTYTa 3aLUMTHL, O00ECHeYWBAEMOro TrOCyAapCTBOM. Tax, 3amura mpae
[IOACyAUMOrO MyTE€M Y4YacTHs B MPOLECCE JOKAa3bIBAHUS SABISETCS HEOCTIOPUMON
00A3aHHOCTBIO MTPOGECCHOHAIBLHOTO Ba.I]_IHTHHRaM. Mexay T1eMm, 3amMTHUKH,
y4acTBYIONIME B J€l€ MO HAa3HAYEHWIO, HEe BCerja OTBETCTBEHHO NHOAXONAT K
OCYILLECTB/ICHHIO CBOMX OOA3aHHOCTEH, ¥ He MOJB3YIOTCS BCEMH NpPOLECCyalbHBIMA
NpaBaMd, KOTOPBIE€ I@PEJOCTABICHbI WM JUIS OKa3aHHS HAUIeKalled 3allvThl
IIOACYAUMOTO.

O nanHoM (axTe CBHAETENBCTBYET GONBIIOE KOMHYECTBO KAT00, KOTOpBIE, K
CBOEMY COKAJICHHIO, HE HAXOJAT CBOETO JEHCTBEHHOTO OTPAXKEHUS, W HE MOJIydaer
HalNeXaleld peaklMd CO CTOPOHBI TOCYy[apcTBa. A HeHOBOABHBIE pPabOTOM
3alllUTHHKA NOACYIHMMBIE, B KOHEYHOM CYETe, BBILIAYMBAKOT TAKUM 3alUTHHAKAM
BO3HarpaxacHHe.

Jlompoc OACYAUMOro ABISAETCA BaXKHEHIUMM, MOXKHO CKa3aTh KIHOYEBbIM,
MOMEHTOM CYZIeOHOTO CIeACTBHS, B CBSI3U C YeM, aKTHBHOE y4acTHE 3AIUMTHUKA B
IIPOBEJICHHH JaHHOI'O CIEACTBEHHOI'O AEHCTBUS SBIAETCA 3HAYAMBIM.

3aIUTHAK BHICTYNAET, BO-TIEPBBIX, BAkKHbIM TapaHTOM COOIONECHMUS npas
NIOACYAMMOTO, KOTOPHIE OTHOCSTCH, B TOM 4YHCIE€ M K Jaue mokazauui. Tax,
MOJCYIMMBIH UMEET NPaBO BO3AEPXKATHCS OT Ja4K [TOKA3AHMIA, WK 1aBaTh UX 060t
MOMeHT cynebHoro cnencrsus. bonee Toro, nmpH W3BABNEHMH XKCIAHUs NARATEH
[TOKa3aHUs, NEPBLIM K €10 JOIPOCY IIPHUCTYNAeT MMEHHO 3alMTHUK. Takoe npaBuio
OOBACHIETCS TeM, YTO 3AIMUTHUK, ABISACE JTHIOM IOPHIIAYECKHA IPAMOTHBIM, MOXKET
NPENONHECTH W3JIaraeMele IIOKAa3aHMs Ui JAPYTHX Jmu C TOYKH 3peHHS He

OOBMHHTENBHOIO YKJIOHA, & CYOBEKTHBHOIO BOCIPHATHS CAMOTO BMHOBHOIO, 4TO,

14 ~ ,
Macnosa M.B. Ocobennocts mpaBoro craTyca 3aliuTHMKA Ha 3Tame CyaeOHOro CIeUCTBHS /
M.B. Macnoga // Poccuiickuii cnegorarens.2016. No 4. C. 32
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HECOMHEHHO, WIPaeT poib MJs YCTAHOBIEHHS HCKPEHHOCTH H IIPaBIHBOCTH
TIOKa3aHUM.

3alMTHAK ITIOMOraeT MHLY H3JIOXUTh HH(BOPMALMIO, KOTOPYIO MOICYIUMbIH
PELIMI JOHECTH N0 Y4aCTHHKOB CyHeOHOro mporecca. 3alMTHUK MOXKET 3a1aBaTh
BOTIPOCHI 10 CYIIECTBY MPEABSIBICHHOTO OOBUHEHNSA, & MOKET MPEIOCTABUTE MPABO
NOJCYAMMOMY CaMOCTOSTETBHO U3JIaraTh COOBITHS — NPEANoIaraeTcs, T940 MOJETh
NOBeleHHs B CyneOHOM 3aceaHUH BEIpaGaTHIBAETCS B XOJAE IOATOTOBKH K
CyAeOHOMy 3acefiaHuio, M GONBIIMX MpPOOTEM Ha MpaKTHKe He IIPEeACTABIISET.
Oznnaxo, He CTOMT 3a0BIBAaTh O IpaBHiIE 3alpeTa HABONANIMX BOIPOCOB, KOTOpBIE
MOTYT OBITb CHATBI TIPECENATENECTBYIOIMM, KaK HapylIAlolihe IIpaBHjia
IIPOBEJICHUS AOIpoca.

Yro kacaercs ydacTus 3aIMTHHKA B JIONPOCE MHBEIX JIHL — CBHAETENEH,
NOTEPIEBIINX, SKCIEPTOB, CHENHANIUCTOB, TO B JAHHOM ClIy4ae 3allMTHHUK 00lafaeT
NpaBOM 33[aBaTh BONPOCY MO CYWIECTBY MaHHBEIX MMH mNokazauuii. [Ipw 3ToM,
3a[JAF0TCsA TAKKE BONPOCHI C LEbI0 YTOYHEHHs [TO3UIMN KOHKPETHOTO JIMIA, & TAKKe
COIOCTABJICHUE €r0 NOKa3aHWi ¢ MaTepuanaMy Jeja U Mo3uIued noacyauMoro. To
€CTh, 3alUMTHHK HENOCPEICTBEHHO YyYacTByeT B IIPOLECCE OLEHKH NOKa3aHUM
Y4acCTBYIOIIUX B Cy/1eOHOM 3acelaHUH JIHII, a IyTEM .BOl]pOCOB, VMM aJpecOBaHHEIX,
YKa3bIBA€T Ha MX OTHOCHMOCTB, IOITyCTHMOCTb H JIOCTOBEPHOCTb.

Taxum o6pasom, 3amMTHUK SBISETCS (HIYDO, KOTOpass HENOCPENCTBEHHO
y4acTBYCT B OLEHKE [10Ka3aTEe/IbCTB II0 YTOJOBHOMY JENy, NPEJOCTABICHHU HOBEIE
AOKa3aTe/IbCTBA, HMEIONIME 3alllUTUTENbHOE 3HaueHHe. CBOMMH JeHCTBHUSIMH
3aIIMTHUK NOJDKEH HE TOJBKO  MOAAEpKMBATH MO3UIMIO IOACYAMMOro, HO MU
MaKCHUMaJIbHO IOJHO [0Ka3biBaTh ee. KauecTBeHHEIN, He (GOPMaIbHBIA NOAXOX
SalllMTHHKA K OCYLICCTBICHHIO CBOMX IIpaB, SBISETCS HEOTHEMIIEMBIM YCIOBHEM

COOMIONEHHUS  INpPUHIMIA  COCTA3ATENBHOCTH B paMKax  YTrOJIOBHOIO

CYAOIIpOHU3BOJCTBA.
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2.3. OcobeHHOCTH y4acTHS aiBOKATA B NIPEHHAX CTOPOH

[lpenusi. cTOpoH, a TakKe MOCHENHEE CIIOBO IOACYAMMOrO, SBIAIOTCH
3aKITFOYATENBHBIME IEACTBHAMM TaKOH CTaJMU YrOJOBHOTO CYAONPOH3BOJACTBA Kak
cynebHoe cleICTBHE.

Iopsiiok npenuii cTOpoH onpenensercs nonoxerusmu ct. 292 VIIK P®. [pu
9TOM, 3aKpEIUICHHBIN ITOPANOK IPEHUH — CHayasa BhICTYMAET CTOPOHA OOBUHEHUS, U
TOJIBKO TIOTOM CTOpOHA 3alllUThl — MOAYEPKUBACT 3ALIUTHTEIBHYIO IO3HUIHIO
0OBHMHAEMOrO, TOCKOJBKY 3AIMTHHK M CaM OOBHHAEMBIH WMEIOT IOCIIEIHION
BO3MOXHOCTE IIPHBECTH I0BOALI B HEOOOCHOBAHHOCTE BEIBOOB npoxypopals.

CTouT OTMETUTH, YTO OTKa3 3AIIUTHHKA OT YYacTUs B MPEHHAX CTOPOH,
paccMaTpUBaeTCs  CyJIaMM  KaK  CyIIeCTBEHHOE  HapylIeHHe  YroJIOBHO-
MpOIIECCyaTbHOTO 3aKOHa .

Comepxanne W 00BEM pedd ONpeNensercs HENOCPEICTBEHHO CaMHUM
3aIUTHUKOM. MexIy TeM, NpeICTaBIAETCs 9TO Pedb 3alIUTHHKA AO/DKHA COAEPXKaTh
B ce0e aHaNW3 NPENCTABIEHHBIX MO eIy norcaaaTeJibcTB, Ha KOTOpBIE CChUIACTCH
CTOpOHa 3alUThl, W MNPOAHATH3HPOBATE HMX B CBOEM peyd HA OTHOCHMOCTE,
AOMyCTUMOCTh M JIOCTOBEPHOCTh. HecoMHeHHO, 4YTO mpeporatuBa B OIEHKE
JI0Ka3aTellbCTB HAa CTaJMU CyneOHOro CNeNCTBUS NPHHAMIEKHUT CyHy, OIHAKO
3allUTHUKY HE 3allpellleHO NMPOBOAWTH TAKOM aHAU3, MPOM3BeIA pa3bop Kaxmaoro,
OTAENBHO B3ATOrO JHOKa3aTeNbCTBA. 3ajJada 3alIWTHl B MPABOBOM JIMTEpAType

OCBELIAETCs KaK OCYIIECTBICHHUE NEATENBHOCTH, HANpaBlIeHHOW Ha (OPMHpPOBaHHE

JINHUM COMHEHHMS] B OOBHHUTEIFHOM O3KUIAHN .

" Bepesun A.A. 3ammta IIpaB rpax/iad B yroJloBHOM npomecce. M.: Craryt, 2014. C. 114
' Kayunxuna J1J1. Hapymenue agBokaTraMu-3alTHEKAMH [1paBa 0OBHHAEMOTO, TIOCYIAMOTO Ha
sammty / JI.JI. Kanuakuna // AnBokarckas nmpaktuka. 2017. Ne 3. C. 44

' Bnagsixuna T.A. IIpenus cTopon B cyae npucsokabix / T.A. Bragsikuna / Poccuifckuii cyaps.
2015.Ne 11. C. 69
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B 3aumTuTeNsHONH peud BHMMaHHe Cyna oOpamiaeTcs, Npeskae BCero, Ha
00CTOSTENBCTRA, OIpAaB/IKIBAOIITHE, HCKITIOYaKoIIHe WK CMAT4arolme
OTBETCTBEHHOCTH MOACYIHMOTIO.

TmwarensHO MOArOTOBIEHHAs M HCKYCHO MPOM3HECEHHAs 3allIMTUTEIbHAS pedb
uMeeT Gonbinoe obmecTBeHHOe 3Hauenwe. Ecny o6BHHEHME HEOOOCHOBAHHO, OHO
NIOJ(BEPraeTcs 3alUTHUKOM KPHUTHKE, B KOTOPOH MOKa3BIBAETCS M OOLIECTBEHHAs
ONaCHOCTH YT'OJIOBHOTO MPECIENOBaHUS 32 HEJOKa3aHHOE MPECTYILIEHHUE.

Ecnu ke 3alIATHHK OOBMHEHHE He OCIIapHBAET, TO €ro AOTOJIHEHHS K TOMY,
4TO CKa3ayl WK 3a0BUT CKa3aTh 00 ONAaCHOCTH MPECTYILUIEHHS OOBHHHTENb, OYIyT He
4eM HHBIM, KaK HapyIleHHeM 0O0sI3aHHOCTE# IO 3alUuTe, IMEPEXOAOM Ha IMO3HIMIO
00BHHEHHS.

Ilpoueccyanbhas MO3MIMS M COAEPKAHME  3AINMTHTENBLHOM  peun
NPENONpe/IeNIeHBl NPOLECcCyalbHOM (GYHKIMeH 3allMTHHUKA. 3alIMTHUK HYXEH B
npomnecce i 3auUThl. [103TOMy NPUXOANTCS PEIIUTETEHO BO3paKaTh IPOTHB PEYH,
B KOTOPOH 3aLIMTHUK NPOCHT BBIHECTU Goilee MATKHN OOBHHMTENBLHEINA PUTOBOP, B
TO BPEMs KaK IMO/ICYAMMBIA BUHOBHEIM Ce0s HE CUMTAET.

B cyneGHOW mnpakTHke BCTpeHalOTCH CIyd4ad, KOTAa MOJCYIHMEIA Iepe]
Cy/IeOHBIMH TIPEHHUSMH OTKA3bIBASTCS OT 3ALUTHUKA TIO MOTHBY HECOTJIaCHA C €ro
nosulMed. TakuWe SBIeHWS He COJEHCTBYIOT OCYLIECTBJICHHIO TIPaBOCYIMS, a
[I03TOMY HEJIb35 OrPAaHUYHUTECA KOHCTATAllUER TOr0, YTO B 3TOM CIIydae MOCY IMMBbIL
CaM BNIpaBE MPOU3HECTH 3alIUTUTENIbHYIO Pedb B CyAeOHbIX MpeHusX. Iloacynumerii
OTKa3bIBaCTCA OT 3allMTHHKA, IIOTOMY YTO €Ille B CYAcOHOM CIEACTBHM BbISIBUIOCH
€ro HeKelaHWe WM HECTIOCOOHOCThE BECTH 3alUTy. JTO He J0OPOBOJBHEIA, a

BBIHY)K,[[eHHBIﬁ OTKa3 OT 3alliTHHUKA, H MpH TaKoM CUTyalluH HGOGXOHHMO

00€ecreYuTh ero 3aMeHy.
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SAKJIIOYEHUE

B Poccuiickodi @ejepaumu KakIOMy TIpaXIaHWHY, OKa3aBIIEMycCs
YYaCTHMKOM YTOJIOBHOIO Ipolecca, TrapaHTHpPYeTCi TMpaBO Ha IOIy4eHHue
KBaTM(QUIHAPOBaHHOH OpUAMYecKod momomw. JIis momo3peBaeMoro Wi
0OBMHAEMOr0 3TO MpaBO peaH3yeTcss BO3MOXHOCTBIO MPH IPOU3BOACTBE 10
YTOJIOBHOMY Jely HMEeTh 3alllMTHUKA-aJBOKara, KOTOpbIH OyIeT OCYyIIeCTBISATH
3QIIATY MpaB ¥ 3aKOHHBIX MHTEPECOB, CIEIHWTH 3a COOMIOJEHHEM 3aKOHHOCTH IpH
PacCMOTPEHHH YTOJIOBHOIO Aiejia. AZIBOKAT MO MOPYYEHHIO, C COTrJIacHs 0OBHHIEMOIO
y4acTByeT B Jelle, 3allMIlas €ro I[paBa X 3aKOHHBIE HMHTEPECHI, CTPEMSChH
ONPOBEPTHYTh HEOOOCHOBaHHOE OOBHHEHHE WJIH MOMO3PEHHE JUOO CMATYUTH
OTBETCTBEHHOCTh, OKAa3EIBAET FOPHUAWYECKYIO MOMOINEL MOA3AIIHTHOMY. YdYacTHE B
IpoLecce aiBOKaTa - BayKHas TapaHTHUs [IpaB 0OBUHAEMBIX.

3alMTHUK-aIBOKAT SBISETCS CaMOCTOSTENBHBIM YYAaCTHUKOM YTOJIOBHOIO
npolLecca, ¥ caM OCYIIECTBIISIET BBIOOP CPEACTB, METONMKH M TAKTHKH 3alUThL. 1]ens
AESATEIbHOCTH 3allMTHUKA COCTOHMT B BBIABICHUM OOCTOSATENIBCTB, ONPAaB/IBIBAIOIINX
OOBHHAEMOIO HIHM CMATYalOIIWX €ro OTBETCTBEHHOCTh, M OH MOXET OBITH
Ge3pa3IuYHBIM K yCTAHOBJICHHIO MCTHHEL [Ipy 3TOM 3alIMTHHK NMpH3BaH 3aIIMIIATH
3aKOHHbIE HHTEPECH! IIOA3AIUTHOIO ¥ TOIBKO 3aKOHHBIMH CPEICTBAMHM U CIIOCO0aMHU

CyneGHoe cnencTBue SBISETCS KyJIbMHHAIMOHHOM CTauedl yroJ0BHOrO
CYAOIIPOX3BO/ICTBA, HA KOTOPOH PEIaeTCs BOMPOC O BUHOBHOCTH MJIM HEBUHOBHOCTH
L2 B COBEPLUICHWH MPECTYIUICHHWA, Ha3HAYEHWA €My YIrOJIOBHOI'O HaKa3aHWs, W
ApyTrHe BOMPOCHL, IPSMO CBA3aHHbIE C IOCTAHOBKOH [IPHrOBOpA.

Y4acTue 3alMTHAKA Ha CTaJUH CYHAeOHOro CIIEACTBHS ABISETCH, HECOMHEHHO,
BOXHBIM ¥ 3HaYUMBIM (pakToM. B mepByio odepenp 3T0 0GyCIaBIMBAETCS TEM, YTO
CTOpOHa OOBUHEHHS B OONbIIMHCTBE CBOEM npe/icTaBJIeHa
BBICOKOKBaIM(UIIMPOBAaHHEIM FOPUCTOM — MpoKypopoM. Cyabs Takxke SABISETCS

JIMIIOM, HMCHOITHM BBICIICE IOPHAHYECCKOE 06pa301saHHe. CTOpOHa 3alIHThl, B CBOHO

21



oYepenb, HA 3aKOHO/ATENILHOM YPOBHE He MpeIyCMOTpeNa 00S3aHHOCTH BKIIIOYEHHS
nyia, o61aJarolero IOPUINYECKAMH MO3HAHUSMHM, YTO aBTOMATHYECKH CHIKAeT ee
COCTA3aTENbHOCTh.  3aIMTHUK, SBISAACH JIMLOM, [PH3BAHHBEIM  OKa3bIBAaTh
KBAIM(DHIMPOBAHHYI0 IOPHAMYECKYI0 [OMOLIb, MPHU3BAH BOCIOJHHWTH JAHHBIH
npoGelt,  ypaBHATH CHIIbl y9acTBYIOIINX B [ieJie CTOPOH.

Bo — BTOpyI0 Ouepesnp, Henmb3s 3a0BIBAaTL MU O TOM, YTO YEJIOBEK, SABIAACH
COLIMAIIbHON EIUHMIIEM, B CTPECCOBBIX CHTYyallHsX, K KOTOPOH MOXKHO OTHECTH
CynebHOe 3acelaHHe, MOXeT IOBecTH cebs He Tak, KaKk TOro TpeGyeT OT Hero
CJIOXKUBLIAACH cuTyalus. [Toacy IMMBIN NOMPOCTY MOXKET PacTePATHCS, B CBA3H C YEM
HE CMOXKET OCYIIECTBIAThH CBOI 3alUTy CaMOCTOSATENbHO. Jladke B OTCYTCTBHE
KaKuX-Tu60 MpolecCyalbHEIX HAapymIEHHH B IEPHON NPOBEACHHS CyHeOHOTO
3ace/laHus, MOXET TIPUBECTH K HEMOJHOMY MCCIEeJOBaHHIO YIOJIOBHOIO [ela,
MOCKOJIBKY TOJACYIWMEIN, 3aHAB HEBEPHYIO ITO3HIMIO, MOXET HE BHECTH HHKAKOI'O
BKJIala B PacCCMOTPEHHE Jejia 10 CYLIeCTBY, NPHAAB, TaKUM 00pa3oM, cymeOHOMY
CJIECTBHIO OZHOCTOPOHHHHU XapaKTep.

bonee Toro, roBopute 00 3(GEKTHBHOCTH HWHCTHTYTa 3alllMThl Ha
CErOJHSAIIHNM [IeHb HE MPECTaBIAETCs, OCKOIBKY aBTOPHUTET MPOGECCHOHABHBIX
3alIMTHUKOB B HACTOALIee BPeMs ymal, H 0coboro ,uoéepmr CO CTOPOHBEI YYaCTHUKOB
YTOJIOBHOTO CYZIOIPOM3BOJICTBA, OCODEHHO CO CTOPOHBI 3alllUTHI, HE BHI3LIBACT.

VIMEHHO B CBSI3M C J@aHHBIM OOCTOSTENBCTBOM, HCCIEJOBAHME BLIOPAHHONW TEMBI

SIBJIAICTCA aKTyaJIbHBIM.
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