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Beenenue

VickoBass JaBHOCTb B  KayecTBe MHCTHTyTa MaTEpHAJIGHOTO WU
Ip olleccyabHOrO NP aBa P UMEHSETCS CEro/JHS NP aKTHYECKH BO BCEX M3BECTHBIX
NpaBOBBIX CHCTEMax. B poccuiickoil mpaBOBO! CHCTEME, OTHOCALIEHCS K YHUCITY
KOHTHHEHTAJIbHBIX, MCKOBasg IaBHOCTh SBJIACTCS MHCTUTYTOM I'PaKIaHCKOTO
MaTep HaJILHOTO IIPaBa, B TO BP €M KaK B CHCTEME a HITTOCAKCOHCKOTO PaBa HCKOBAsI
JTAaBHOCTH TIPEJCTaB/IsAeT cCOO0N MHCTUTYT MpOLIECCyaJbHOTO TpaBa. Borpocs!
MHCTUTYTa UCKOBOM [aBHOCTU Bcerja ObuiM OOBEKTOM CaMOro IpHCTaJIbHOIO
BHUMAaHHS YYEHBIX U [P aKTUKY IOILMX IOPHUCTOB U P OJ0JIKAIOT BEI3BIBATE OOJIBIIOHN
TEOPETUYECKUNA M TMPAaKTUYECKHH HMHTEpEeC, UMEHHO B ATOM U OMNpeJiensercs
aKTyaJbHOCTb TEMbI JAHHOT O HCCIE0BAHUSI.

Ilenpro naHHON pabOTHI ABIACTCA M3Y4UUTb NPAaBOBYK HNPUPOAY HCKOBOM
OaBHOCTH.

ITpenMeToM 1aHHOTO MCCIIEI0BaHMs COCTABIISAET UCKOBasl JTaBHOCTD U €€ BUIBI.

[Tpu HamKCaHUH Ky P COBO#H pabOTEI CTaBUIIMCh CIIETYIOLINE 3a1aYH:

1. Jlate Xap aKTepUCTUKY CP OKaM B I'P aXKAAHCKOM IIPABE;

2. [IpoBecTu aHATU3 IOHATHS UCKOBAaS JABHOCTbY;

3. PackpbITh c110cOOBI OTIp €1e/IeHUsA HCKOBOH 1aBHOCTH;

4. Onp enenuTs MOCIESACTBHS HapYIIESHHS CP OKOB HCKOBOM JJaBHOCTH.

MeToI0IOTHIECKYI0 OCHOBY MCCIEIOBAaHUS COCTaBISIOT OOIIEHAYYHBIE H
9aCTHOHAYYHbIE METO/IBI.

K ofmenay4HbM MeTO/1aM MCCIIEIOBAHNUA MOXKHO OTHECTH METOJbI aHAJIH3a,
CHHTE3a, HHIYKIHNH, Je1yKIHH, aHATOTHH, (OPMATBHO-TTOTHYECKUI METO 1.

K uyacTHOHayuyHBIM METOJAM MCCIEI0BAHUA OTHOCHUTCA, TMPEXKAE BCETO,
dopmanpHO-FopumMdeckuii  Merod. [Ipum  HammcanuM  naHHOM — paboTeI
UCIIONIb30BANAch CyaeOHas MpaKTWKa, HaydHass JIUTepaTypa, Y4eOHUKH,
MOHOTpa(uu, Mep UOAUUECKHE Ky P HaIIBL '

PaGoTa cOCTOMT W3 BBEICHWs, TPeX IVIaB, pPa3lC/ICHHBIX Ha maparpadsl

3aKJIHYCHHA.



I'nasa 1. O6mme moJ102keHUsI 0 CPOKAX B IPAKAAHCKOM IPaBe

['paskgaHCcKuE P aBOOTHOILIECHHS CYLIECTBYIOT BO BP EMEHH, KOTOP 0€ BO MHOTHX
CIIy4dasix OKa3bIBACT BaXKHOE BIMsHUE Ha HX pa3BuTHe. Ocoboe 3HaYeHnE 9TO HMEeT
IUTS TP @XKAHCKHX TP aB, CaMo CyIIECTBOBAaHUE KOTOPBIX OT'P aHHYEHO BO BP EMEHH,
HaIp UMEP, CPOKOM AECHCTBHUA 3aK/II0YE€HHOIO JI0r0BOPa, IIOCKOJIBKY Pealn30BaTh HX
MOJKHO JIMIIb B TEYEHHE AAHHOIO BpeMeHH. Bo MHOTHX ciydasx W 3amura
HAPYIIEHHOTO IIpaBa OrpaHWyYeHa BpPEMEHHBIMH paMkamu. llo3tomy
OCYLIECTBIICHME M 3alMTa I'PaXKAAHCKUX IIPAB HEPEIKO HANPSIMYI 3aBUCAT OT
dakTopa BpeMeHH. Ho ropunuyeckoe 3naueHne UMeeT He caM mo cede mporuece
TEUEHHWs] BpPEMEHH, OINpEJENEHHAs TOCIe/0BATENBHOCTE CYIIECTBOBAHNUS
pa3JU4HbIX CBSI3€H U OOBEKTOB, @ €r0 OTAENbHbIE 3TAIlbl, OTPE€3KH, HA3HIBAEMBIE
cpokaMmu. HacTyrnuienne niy McTedeHre YCTaHOBIECHHOTO CpOKa BICHET 3a co0oM
[P aBOBLIE MOCIIEACTBYS B BUAEC BO3HUKHOBEHHS, U3MEHEHHS M TP ECKp aIlleHusI
IIP aBOOTHOIICHUH, T.€. SIBJISETCS 10p UAUYECKUM HaKTOM.

OO6BI4HO CpOK (€ro HACTYIUICHUE JTUOO UCTEYCHHUE) OTHOCAT K FOP HIHYECKAM
(axTaM - COOBITHAM, IOCKOIBKY TEYEHHE BPEMEHH OOBEKTHBHO M HE 3aBHCHUT OT
BOJIU JTIOJIEH.

OaHaKo yCTaHOBJICHHME U OIIP €AE/IEHUE JJIMTEIbHOCTH CPOKOB UMEET BOJIEBOE
[Ip OUCXOKZEHHE. Belb CPOKH B Ipa1aHCKOM IIPaBe YCTAaHABIUBAIOTCS 3aKOHOM
WIX [1013aKOHHBIMH aKTaMHU, CAEIKAMU WK Cy1eOHbIMU pemenusimu (4. 1 cr. 190
I'K). MHOTHE Cp OKH MOT'YT OBITh IIPp MOCTAHOBJIEHBI MJIM BOCCTAHOBIIEHBI, YTO TAKKE
ropopur 06 ux BoneBoil mpupoze. [lo3ToMy OOJBIIMHCTBO CPOKOB MMEIOT
JIBOMCTBEHHBIH XapakTep: Oy, 1y4u BOJIEBBIMH I10 TP OUCX OXK/ICHUIO, OHH CBSI3aHBI C
00BEKTUBHBIM IIPOLIECCOM TE€YEHMs BPEMEHU. B CHIly 3TOTO OHHM Mp €ACTaBISAIOT
co00il 0co0YyH0 KaTCrOpHIO IOPUAMYCCKHX (PAKTOB, KOTOpBIE HE MOIYT OBITh
OTHECEHBI HH K COOBITHSAM, HH K JIEUCTBUSIM |

Cka3aHHOE OTHOCHTCA K OOJBIIMHCTBY, HO HE KO BCEM CpOKAaM, HMEIOIIHM

rpa<I1aHCKO-NpaBoBOe 3Ha4deHMe. Tak, cornmacHo 4. 2 cr. 190 T'K cpox moxer

| TpubarosB.IL. Cpoxku B rpaxkaanckomnpase. M., 1967.C. 9-10
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OTIp €ENATECA YKAa3aHUEM Ha COOBITHE, KOTOPOe HEM30eXHO JOJDKHO HACTYITUTH
(ecmu OHO MNHUIIbL MPEANONAraeTCs YYaCTHHKAMH, TO CPOK €ro BO3MOKHOIO
HACTYIUICHWs NPEBPAIACTCA B YCIOBHE MX cAenku). Hampumep, ¢ MOMEHTOM
OTKPBITUA HABHTaLH B PEUYHBIX WIM MOPCKHX IePeBO3KaX CBS3BIBACTCS HAYAJIO
npHueMa Tpy30B IIOPTaAMH M IPHUCTAHAMH; CMEPTH YEIOBEKA BJICYET OTKPBITHE
HaclIeACTBa (HACIEICTBEHHOTO IPEeeMCcTBa) M T.O. lakue CpokH, 0e3yClOBHO,
OTHOCATCA K cOOBITHAM. CpOK MOTPY3KH HIH Pas3Ipy3Kd CyIHA, K TOMY XKe
MCYUCTIIEMBIN B TPAHCTIOPTHOM NTPABe ¢ MOMEHTA 110/1a49H CyIHA K TP U4ay, CHO
TOBOPHT O TOM, YTO P €4b UAET O FOP UANYECKUX (haKTax - IeHCTBUSIX, KOTOPbIE JIMIIb
COTIOCTaBIAIOTCA (COU3MEPSAIOTCA) ¢ OOBEKTUBHBIM TEYEHHEM BpEMEHH. A BOT
CpPOKH, YCTAHOBIJICHHBIE B BHJI€ OIPE/IENEeHHBIX OTPE3KOB (1IepHO/I0B) BpEMEHU H
HCYHCISEMBIE TOAaMH, MECALlaMHy, HEACISIMH, JHAMH WIH 9acaMH, JIMOO CpOKH,
Mp MBsA3aHHBIE K ONIPEEIEHHOMY MOMEHTY 001IEH BpEMEHHOH 10 C/IE/10BATENBHOCTH
(kaneHgapHOi AaTe), B CHIy OTMEYECHHBIX paHee 0OCTOSATENBLCTB HEBO3MOXKHO
CUMTATh HU COOBITHAMH, HU AeHACTBUAMH. OHH 3aHUMAIOT 0C000€e, CAMOCTOS TEIIEHOE
MECTO B CHCTEME HOpMAMYECKUX (aKTOB I'pakIaHCKOro npasa. [Ipu aToMm cieayer
HMETh B BHIY, UYTO IOPHUAMYECKOE 3HAUYCHHE OGBLIYHO MMeeT JIHOO HAYAIO
(HactymuieHue), JTubO0 npekpamnieHne (ucredenne) cpoka. Camo TedyeHHe CpokKa
MIOP 03KJAET IPakAaHCKO-IIPABOBBIE NOC/IEICTBHSA JIUILIb B COBOKYITHOCTH C AP yTHMH
IOpUanICCKUMH (pakTamu (T.e. KaK 4acTh IOPHIUYECKOTO COCTaBa), HaIpHMep

rap aHTHIHHBIN Cp OK WM CP OK UCKOBOI JTaBHOCTU .

'Hoeuuxuit 1. Caenxu. Mckopas naeHoete. M., 1999. C. 225-221
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I'nasa 2. UckoBasi JaBHOCTE
2.1. IToHATHE HCKOBO¥ 1ABHOCTH

Crates 195 I'K Ha3eIBaeT HCKOBOM JABHOCTHIO CPOK JIJISI 3aIIUTHI IIPABA T10 UCKY
U1, TP aBoO ﬁoropom HapyIieHo. B Teuenne 3Toro cpoka cy 1 o011eit FopUCIUKIIH,
apOuTpaXKHBIA CyL, TPETEHCKUH Cyl, IOpyrue TIOoCyNapCTBEHHbIE OpTraHbl
COeHCTBYIOT 00J1a1aTelio HapyIIEHHOTO P aBa B yAOBJIETBOPEHUH €0 3aKOHHBIX
TpeOoBaHmid. TaKOH CpOK 1A p eaIu3aliy I'p AKAaHCKHX [IpaB ONpPEAeIeH BO BCEX
npaBoBeIX cucreMax. OH He0OX 0uM 17151 00 ecTIedeHNs Y CTOWYUBOCTH, YCTPaHEHUS
HEOTIPEETICHHOCTY B HMYIIECTBEHHBIX OTHOLIEHWAX, /IS TOTO 4YTOOBI
obecreynBaTh JJOCTOBEPHOCTh Cy[€OHBIX, TaK KaK MO0 MCTCYCHHHU JIHTEIBHOIO
Bp €EMEHH MHOTHE J0Ka3aTe/bCTBA yTPaYUBAKOTCS, YTO 3aTp yAHSAET BO3MOXKHOCTH
000CHOBaHHUS CTOP OHAMHU CBOMX TP €00BaHMIA U BO3P AXKEHHI.

Taxum 06pa3zom, UCKOBasi JAaBHOCTb MMEET LENbI0 OOECHEYUTh IpaBHUIIBHOE
paspelIeHue cropa M 3alIUTUTh OTBETYMKA OT HEOOOCHOBAHHBIX ITPATS3aHMI,
OJIHOBPEMEHHO MO0y K1as CTOP OHBI P aBOOTHOILEHUS CBOEBP EMEHHO 3a00THTBCA
00 OCYLIECTBJIEHHH U 3aIIMTE CBOUX IIPaB U TEM CAMbBIM CIIOCOOCTBYSI YKP €ILUIEHHUIO
(bHHAHCOBOM U X035 HCTBEHHOMN JIHCIHIUIHHBI B XO3AHCTBEHHBIX OTHOMICHUSIX.

B cooterctBuu co ct. 199 u 206 I'K ucreuenue 1aBHOCTH HE MOTaLIAEeT CaMO
cyopexktuBHoe mpasBo. B oramuume ot 'K 1964 r. gaBuocts mo I'K 1994 r.
[P AMEHACTCA CyZOM TOJIBKO 10 3asBJICHUIO OTBETYHKA B CIOpE, CACIaHHOMY JIO
BBIHECEHNS CyZ10M p emreHus. [1o cBoel MHULIMATHRE Cy /I HE BIp aBE OTKA3aTh B UCKE
10 MOTHBY UCTE€YEHHUSI UCKOBOM AaBHOCTU. Cl1€10BATENBHO, 3aKOH CTABHT OTKa3 B
HCKE 10 OCHOBAHHIO UCTEUCHHS 1aBHOCTH TOJILKO B 3aBUCHMOCTB OT YCMOTp €HHS
oTBeTYHKa. B ciydae ke 10OpOBOJIBHOTO HCIOJHEHUS 0043aHHOCTH, NP U3HAHUS
J0]ITa, OTCYTCTBUSI 3asBJICHHS CTOPOHBI OO0 KCTEYEHHM HUCKOBOHM JIaBHOCIH
HAP YLIEHHOE IIPaBO [10/JIEKUT 3alIUTEe HE3aBUCUMO OT HCTEYEHMs Cp OKa. [{0JDKHHK,
KOTOP bl 3HAET O CBOEH 00SA3aHHOCTH, HO IPH OTKA3€ OT €€ BLITIOJIHEHHUS CCHLIACTCS
TOJILKO Ha UCTEYEHHE UCKOBO TaBHOCTH, IOABEPTaeT cedsi CIip aBe/ITMBOMY YIIPEKY
B HEZOOP OTOPSAOYHOM IOBeAeHUH. JIuIa, KOTOp bIe A0POXKAT CBOEH PeEIly TallueH,

aBTOPHUTETOM B P CANPHHUMATEIbCKOH NeATEIbHOCTH H JKEJIal0T COXPaHHTh CBOU
6



CBSI3M C KOHTpareHTamu, He OyAyT TpeOOoBaTh NMPHUMEHEHHS JABHOCTH I[P OTHB
3aKOHHBIX TpeOOBaHMI Kp €IMTOPOB H KIIHEHTOB.

3asBICHHE OTBETYHKA MPOTHUB MCKA WJIM HCTIIA IPOTHB 3a4eTa O MPOITyCKe CpoKa
HCKOBO# nthocm MOJKeT OBITH cHenaHO Ha JIO00W craguu mpouecca o
BeIHECEHHUs cyaoM peureHus. [Inenymsl BC PO u BAC P® B nmocraHOBIEHHU OT
28 despans 1995 . Ne 2/1 (1. 12) pa3bsaCcHWIM, YTO TAKOE 3asIBJICHHE MOXKET OBITh
CIIEJIaHO JIO pa3pelIeHus Criopa CyA0oM MepBoi HHCTaHMH. CChUIKa Ha TIP OTIYCK
JaBHOCTH HE JOIycKaercss Ha Oojee MO3QHMX CTaAHMSIX mpolecca, T.e. NPH
aneISIIMOHHOM, KaCCAaI[MOHHOM U HaJI130pHOM pacCMOTPEHUH CIIOp a.

[Ipenocrasnsa cTopoHe NpaBo caMOM peuIaTh BOMPOC O MPUMCHCHUH CYI0M
HUCKOBOM JaBHOCTHU, 3aKOH 3allpelIaeT CTOpOHAM 3apaHee UCKIKYaTh JeHCTBHE
IaBHOCTH, H3MEHSTH Y CTAHOBJICHHBIE 3aKOHOM CPOKH WIIH ITOPSII0K €€ TP UMEHEHMS.
HHoe pemieHue naBano OBl CTOpOHaM BO3MOXHOCTb YK€ IIPH OIP €AC/ICHUA
00s3aTeNbCTB OrpaHMUYMBATL IpaBa M YLIEMJIATH HHTEPECHl KPEOUTOpa HIH
OOKHUKA. Takye COTralleHdss HENEHCTBUTENbHBI M HE IOP0XKAAIOT IPaBOBBIX

[MOCJIEICTBUM! .

2.2.IlpumMeHeHHe HCKOBOH 1aBHOCTH

HckoBas 1aBHOCTE TP UMEHAETCS HE KO BeeM Ip aBooTHoIueHUsM (ct. 208 'K).
Ona He pacnpocTpaHsieTcs Ha TpeOOBaHHS O 3aIIMTE HEMaTepHaTBHBIX OJar u
JWYHBIX HEUMYIIECTBEHHBIX IIPaB, KPOME ClTy4aen, IIPE€1yCMOTPEHHBIX 3aKOHOM,
9T0 OOBSCHSETCS 0COOBIM BHUMaHHEM TOCyAapcTBa U O0MIECTBa K 3alIUTe 3THX
npag. Mickoras JaBHOCTh HE P UMEHSETCS K TP eOOBaHUSIM BKJIATIUKOB K DaHKY O
BEIJJa4€ BKJIAJ0B. DTO MOJIOKEHHWE 3alyIlaer NpaBa BKIAJYMKOB, TaK Kak
OTHOIICHWS ITO BKJIa1aM PacCYHTaHbl, KAK [P aBIJIO, Ha JUTHTCITBHEIH CPOK X PaHCHIS
JI€HeET.

M ckoBas JaBHOCTB HE pacHpOCTpaHAeTCs Ha TP €00BaHM-0 BO3MEIICHUH BPEa,
TP HMIHHEHHOT'0 KU3HHU WIIH 30POBBIO I'p &K JaHWHA, Ha TP €00BaHKA COOCTBEHHHKA

HJTH P yTOro 3aKOHHOTO BIIaJIeNbIa 00 yCTpaHeHUH HapyILeHHH ero paa. B Takux

! T'paxaanckoe riparo: Yuebuux / ITox pea. AIL Cepreera u FOK. Toncroro. T. 1. M3a. 2-e. M., 2000.C. 81
' Ji



CIyYasX peajusalus Ipasa IO Cygy CPOKOM HE OTpaHHYEHA, IIOCKOJIBKY
P aBOHAPYIICHHE HOCHUT JIALIMICS, T.€. IOCTOSIHHBIN Xap aKTep.

McreyeHneM MCKOBOM AaBHOCTH HE yTPAauYMBACTCA MPAaBO Ha M EIbIBICHHE
ucka. B rop Hﬁnqecxoifl JIATEPATYPE 3TO IIPaBO IIP MHATO HA3BIBAThL KIIPABOM Ha UCK

B [P O1I€CCYaJILHOM CMBICITEN .

2.3. Otiauune CPOKOB JaBHOCTH, OT APYI'HX YCTAHOBJICHHBIX 3AKOHOM CPOKOB

OT MCKOBOH JaBHOCTH HY?KHO OTVIMYaTh MHBIE YCTAHOBIICHHbBIE 3aKOHOM Cp OKH,
KOTOpHBIE UMEIOT OOJbINOe 3HAaYEHHe I OCYNISCTBICHHS TI'paKIaHCKHUX IpaB.
TaxuMu cp OkaMU SBIIFIOTCS, HATIPUMeEp, TaK Ha3bIBaeMEIe TP eceKaTeTbHBIE CP OKH -
CPOKHM CYIIECTBOBaHMS camoro npasa. Hampumep, cormacHo cr. 250 TI'K,
Np eNMYIIECTBEHHOE MPaBO COCOOCTBEHHHMKAa Ha MOKYNKY JOJNH B oOmiei
COOCTBEHHOCTH JEHCTBYeT B TEYCHHE Mecsla IOCIe H3BEIICHWS, CIETaHHOTO
IIP 01aBLIOM O HAMEP €HUH TP OAaTh CBOKO A0JII0 MOCTOPOHHEMY JIMILY; COTJIACHO CT.
367, mOp y4HUTEIBCTBO MNP EKPALACTCS M0 MCTEYCHHH YKa3aHHBIX B II. 4 CpOKOB;
0043aTeIBCTBA 110 BO3MELIEHHUIO Bpe/ia, NP MIHHEHHOTO HECOBEP IIEHHOIETHHM B
pe3yabTaTe CMEPTH KOPMHIIBILIA, COXPAHSAIOTCA A0 JOCTHXKEHHS MMH 18 Jer,
ydamumMmcs - He 6osee yem 10 23 set (1. 2 cr. 1088). [Ip ecexaTenbHbIMHE ABIAIOTCA
MHOTHE CpOKH, IpeIyCMOTpeHHble 3aKOHOM O 3aluTe IpaB NOTpeOuTene,
HaIp IMep, CPOK Ha 00MEeH 100 OKaueCTBEHHBIX HEMP OJJOBOILCTBEHHBIX TOBAPOB B
TeueHue 14 aHel, eclii ToBap He MOIomIeN 1Mo popMe, IBETY, hacoHy, pa3Mepy (CT.
25)u p.

CymecTBeHHass pa3HHMIIA MEXIY IpeceKaTeIbHBIMH CPOKAaMHM M MCKOBOI
JIABHOCTBIO 3aK/IH0YAETCs B TOM, YTO UCTEUEHHUE P €CEKATENBLHOTO CP OKa MOTaIaeT
caMO MaTepHajbHOE MPaBO, a K HCKOBOW JIaBHOCTH NPHUMEHSIOTCA MpaBiia,
COTJIACHO KOTOPBIM JIMIIO MOXET OCYLIECTBUTh CBOE NPABO U MOCJIE UCTCUCHUS
TP €1y CMOTPEHHOI'0 3aKOHOM [1aBHOCTHOIO CPOKA - B CIIy4asX, KOIr/la OTBETYUK HE

CCBLIAETCs Ha UcTedeHue JaBHOCTH (cT. 199 I'K).

! Tpaxnanckoe npapo.T. 2. monyrom2 / ITon pen. E. A. Cyxanora. — M., 2004. -544¢
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OT WCKOBOW [AaBHOCTH HYXHO OTIHYAaTb M MPETEH3HOHHBIC CPOKH I
TpeOOBaHuii K O0S3aHHOMy IHMIy B JgocyleOHOM mopsake. Takue cpoku
YCTaHOBJICHBI COOTBETCTBYIOIIMMH TPAaHCHOPTHBIMH YCTaBaMH M KOJEKCAMH IO
TpCﬁOBaHHHMI U3 nepeBo3ku rpy3os (cr. 797 I'K). Hck k niep eBo34unky MoKeT ObITH
Np eIBSABIIEH B CITy4Yae 0TKa3a y JOBIETBOPUTH IIP €TEH3HIO WIH HETIOTYY€HHs OTBETA
Ha HEe B yCTaHOBJIEHHBIH CP OK.

Oranyue OT MCKOBOH JaBHOCTH MMEIOT W WHBIE CPOKH, IIPEIYyCMOTPEHHbIE
3aKOHOM, - CP OKH H3BEIICHUs P 0/1aBIIa O HEHA [IeXKallleM UCIIOJTHEHHH J0T0BOpa
KyIUIH-TIpOJ@Xu (CT. 483), CPOKM 3asBIICHHS 3aKa34MKOM MOJAPAIIUKY O
HepocraTkax pabdorsi (cr. 720, 724 TKP®) u ap.

ITp oTHBOMOI0XHA HCKOBOM JaBHOCTH P HOOpETaTeNbHast JABHOCTb - CPOK, TI0

MCTEYCHIH KOTOP OT0 Ip HobpeTaercs nparo cobcrBeHHocTH (cT. 234 TK)!.

2.4. OnpeneieHHe HCKOBO I 1aBHOCTH

B ropuamdeckoi nurepatype 000CHOBaHHO 0O0pamagoch BHHUMaHHE Ha
HEYETKOCTh OIIp €IeJIEHUs HCKOBOM JaBHOCTH B ¢T. 195 T'K.

Ecin HCKOBO# 1aBHOCTBIO IPH3HACTCSI OTPEJIENEHHBIH CP 0K, TO He KOP PEKTHO
B aJIbHEHIINX CTAThAX IJIaBbl YKa3bIBaTh Ha «CPOK UCKOBOW JaBHOCTH, T.€. CPOK
cpoxka. He cCOOTBETCTByeT COBPEMEHHOMY TIOHITHIO HCKOBOHM JaBHOCTH c€
OIIp eJIeTICHKE KaK CP OKa [Is 3alIUTHl HAp YIIEHHOI0 [P aBa, TAK KaK: a) 5Ta 3alluTa
NP EIOCTaBIACTCS 3aKOHOM M II0 HCTEYEHHMM YKa3aHHOTO CpoKa; 0) 3ammra
TIp €10CTaBIAETCA ¥ 0€3 Hap yIIeHH IIp aBa, HAIPHMED , IPU cTpaxoBaHuy. HeTouHo
u yxasanue B cT. 195 'K, Ha To, 4TO 3ammTa Ip €10CTaBISIETCS 10 UCKY JIUIIA, IPABO
KOTOP OTO HAPYIICHO, TAK KaK 3a 3aIlUTOM [IPaBa B Cy ] MOXKET 00paTuThCs U IPYTOe
JUIO, HaIpHUMEpP, P OKypop, OPTaHbl ONEKH M HONEYHTENbCTBA U JIP YTHUE JIMIQA.
[TosToMy mpeanaraercs onpenenaTh HCKOBYIO TaBHOCTh KaK «CpPOK JUIsS 3aIIHThI

TIp aBa HJIM OXPAHIEMOT0 3aKOHOM MHTEp €Ca 110 MCKY 3aUHTEP €COBAHHOTO JIMIIa»2.,

! I'paxanckuiikogeke Poccuiickoi ®enepaunn. Yacts nepsas. Hayuno -npakTHueckuit kommenTapuii / OB, Pen.
T. E. Abosoii, A. H0. Kabankuua,B.I1. Mo3sonuna. M., 1996. 453 C. 253
2 Kpauwrenunnukos E.A. HckoBas pasHocTs. SIpocnasis, 1997.C. 36

9



I'naga 3. Cpoxu ucKkoBO#i TaBHOCTH
3.1. BHBI CPOKOB HCKOBOH 1aBHOCTH H NPABHUJIA HX IPHMEHEeHHUsI

Kak u panee aelictBoBasuiee 3akoHOAaTenbcTBO, ['K onp exenser obuuit cpok
HCKOBOI! 1aBHOCTH B TPH rOfia U P AyCMAaTPHUBAET BOZMOXKHOCTE CYILECTBOBAHMUSI
CIELMAIBHBIX CPOKOB, KOTOPBIE, KAK IIPaBHIIO, KOPOYE, HO MOTYT OBITh U 0oiiee
[P OAO/DKUTEIbHBIMA 110 CPABHEHHMIO C OOIIMM CPOKOM M TNPHUMEHAITCA K
OT/IEIbHBIM, OIIPE/Ie/IeHHBIM 3aKOHOM TP €0 OBaHHUSIM.

CreunaneHbIe CpOKHU UCKOBOMW JaBHOCTH YCTAaHABIMBAKOTCS TOJHKO 3aKOHOM.
Hampumep, B ct. 181 I'K cpok 1151 ipu3HAHUA HEAEHCTBHTEIbHBIMK OCIIOP HMBIX
CZEIIOK U P UMEHEHHS HX NOCIEACTBHHI OIIp €I€/1eH B OJIMH I'0J1, & JJIs TP HMEHEHHS
IOCIEACTBUH HENEeHCTBUTEIILHOCTH HHYTOXXHOM caenkud - 10 jer co aHg, Koraa
HaqaJoch ee ucnojHenne. COKp allleHHbIE Cp OKHU OIIP €/1ENEHBI A5 Tp e00BaHuUM MO
MHOTMM BuAaM A0rosopos (cr. 725 I'K - ana norosopoB noapsna, ct. 797 - mis
JIOTOBOPOB NEPEBO3KH I'Py30B, CT. 966 - a1 IOrOBOPOB CTPaXOBaHHUS U AP.).
CrnenuanbHele CpOKU yCTaHOBIIEHBI 1711 MHOTHX TpeOOoBaHUI 3aKOHOM O 3allIUTe
npas notpedurened. KTM ycranasinusaer a1 MHOTHX Tp €00BaHHH K ITEP €BO3YHKY
T'OTHYHBIN U JIBY XT'OJHYHBIH CP OKH HCKOBOH J[aBHOCTH (ct. 408,409).

Hcku o Bo3MmelleHnH yuiep0a OT 3arpsi3HEHUs C Cy/10B HE()ThIO M B CBSA3H C
MOP CKOH I1ep €BO3KOM OIIACHBIX M BP €IHBIX BEILECTB HE MOTYT OBITh I €4bsIBICHBI
[I0 HCTEYEHHM COOTBEICTBEHHO IIECTH W JeCATH JIeT CO JHA HHIMICHTA,
BbI3BaBmIero Takoi yuiepo (ct. 410 KTM). CrienmassHble Cp OKH HCKOBO# TaBHOCTH
yCTaHOBIIEHBI 171 Tp €00BaHUM K NP €BO3UUKY WIH Oykcup oBIMKY rpy3oB KBBT
(ct. 164).

Cp 0KH HCKOBOH JaBHOCTH IIP OZI0JDKAOT T€Ub NP U IIp aBonpeeMcTBe. CoryiacHo
cr. 201 I'K mepemeHa nui B 0053aTENBCTBE HE BIICUET H3MEHEHHS CPOKa HCKOBOM
MABHOCTU M TOPSAKA €r0 HCYHCICHMA. OJTO MOJOKCHHE MPHUMEHACTCA KaK K
YHHUBEp CaJIBHOMY TP aBONPEEMCTBY, KOTOP 0€ MOKET UMETE MECTO, B YaCTHOCTH,
NPY peopraHu3aliuy I0p UAMYECKHX JIUI, TaK U K YACTHOMY IIP aBOTIPEEMCTBY MPH
nepemeHe Jul B oOs3arenscrse. Eciym JOMKHUK mepenan B yCTaHOBICHHOM

3aKOHOM IOPSAAKE CBOM 00s3aTENbCTBA TPEThEMY JHIy WIM OHHM IEpELUIH K
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HACJIeJHUKY TTOCIIE CMEPTH JOJKHUKA WK Ha KHOM OCHOBAHHH, TO 3TO TP €ThE JIUIIO
BIIPaBe BOCIOJb30BaThCs HCTEYEHUEM CpPOKa HCKOBOM JaBHOCTH JJIs BO3P AXKEHUS
NP OTHB HCKA.

Onpe,ueneimme 3aKOHOM CPOKM NPUMEHSIOTCS K BCTPEYHBIM HCKaM H K
tpeboBaHuaM o 3a4ere. [lociaeaHee 1oa0KEeHNHE Y€TKO YCTaHOBIEHO B ¢T. 411 I'K,
KOTOPp asi [P U3HACT HEIOITY CTUMOCTD 3a4€Ta €CJIH 110 3asBJICHHUIO AP yTOH CTOP OHBI K
Tp €00BAHHUIO MO JUIEXKHT [P HMEHEHHIO CP OK HCKOBOH IaBHOCTH H 3TOT CP OK HCTEK.

[TpaBuna, yCTaHOBIEHHBIE IS IPHUMEHEHHS OOIIMX CPOKOB JaBHOCTH,
NEHCTBYIOT M B OTHOIICHHH crienranbHbix. Ha 3o mpsimo yka3ano B 1. 2 cT. 197.
OnHaKO 3TO IMOJI0XKEHHE UMEET MCIIO3UTHBHBIN XapaKTep ¥ MpUMEHSETCs, eCITH
3aKOHOM HE YCTAHOBIEHO MHOE. K TakuM MCKITIOYEHUSIM OTHOCHUTCS MPaBWIIO M. 3
cT. 797 00 HCKOBOH JaBHOCTH IO TPeOOBaHHSM, BBITCKAIOIIMM M3 TEpEBO3KH
rpy30B. CpOK HCKOBOH JaBHOCTH Ul JaHHBIX TpeOOBAHMUI B OTHOIICHHH BCEX
BUJIOB TP aHCIIOPTA yCTAHOBJIEH B OJIUH I'OI.

Cornacno ct. 142 TY XK u cr. 164 KBBT 3T0T CpoK HauMHAETCA CO JHS
HACTYIUICHHs COOBITHA, TOCTYKMBLIETO OCHOBAHMEM I  IIp CABSABICHUA
np eTeH3UHU. TedeHHe HCKOBOH JIaBHOCTH COIJIACHO cr. 128 Bo3aynmoro kojaekca
HAYHMHAETCS CO CIISAYIOLIEro AHA M0CIIe OIy4eHHs 0TBETa IIep eBO3UHKa 00 0TKase
B TpeOOBAaHHM KJIMEHTY WM HEMOJIYyYEHHs OTBETa B TeueHHe 45 IOHEH mocie
TIOJTYIeHUSI TP €TEeH3UHU TIep €BO3UMUKOM, €CJIM HHOE He TP e1yCMOTPEHO JOTOBOPOM
BO3QYIIHOU IIEP EBO3KH IPy3a.

Bo Bcex MpHUBEAEHHBIX ciydasx, cornacHo cr. 4 AIIK, cnop moxer ObITh
nmepefaH Ha paspelieHHe CyJa JUIIb TOocHe NPHHATHA CTOPOHAMH MeEp IO

HETNOCp eZICTBEHHOMY YPETyJIMPOBaHUIO criopal.

3.2. UcuuciieHre HCKOBO 1aBHOCTH

J1u1st Ip aBUJTBHOTO MCYUCIEHHS HCKOBOM IaBHOCTH P E1IAKOLIEE 3HAYCHUE HMEET

TOYHOEC OIIp €ACICHHUE Havala TCHCHUA JaBHOCTHOT'O CP OKa, IIOCKOJIBKY omubouHOe

! I'paxuancknii kogeke Poceutickoii @eqepanun. Yacte BTopas. Hayuno-npaxruyeckuii kommenrapuii/ Iox pea.
0. H. Caguxosa M., 2008. C. 286
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OTp eJIeIeHHe HAYaJbHOIO MOMEHTa HEM30EXKHO MPUBENET K MCKYCCTBEHHOMY
Y AJTUHEHHUIO WM COKP AIlIEHUIO HCKOBO# JTaBHOCTH.

Cornacno cr. 200 'K TeueHne MCKOBOM JaBHOCTH HAYMHAETCS CO [HA, KOraa
JTUIIO0 Y3HAJIO WK JOJKHO OBLIIO y3HATH O HAp YIIIEHUH CBOEro npasa. EcrecTsenHo,
9TO J0 3TOI'0 MOMEHTA JIMLIO, [IPaBO KOTOPOr0 HapyILLIEHO, HE MOTJIO 00p aTHTHCS B
cyneOHbIe OpTaHbl 3a 3alUTOM rpasa. Takum 00pa3oM, Hayaso KaK 00LKX, TaK U
COKpAIlleHHBEIX CPOKOB JaBHOCTH OIpEeAeisercss MOMEHTOM, Korja y
yIpaBOMOUEHHOIO JHIIA BO3HHWKAET OCHOBaHME I oOparieHus B CyJa 3a
TP MHY IMTENIBHBIM OCYIIIECTBIIEHUEM CBOETO P aBa.

ITpaxTHKa CBHIETENBLCTBY T, UTO ONpeaeeHne MOMEHTa HapyIICHHs IPaBa 1o
MCKaM O 3aIllMTe ITp aBa COOCTBEHHOCTH U AP yTUX aOCOIFOTHBIX P aB, KaK P aBWIO,
HE MpeJCTaBIsgeT TpyAHOCTeH. KOHEUHO, ecnu ucTel He 3Hall 0 Hap YIIEHHH CBOErO
npaBa u3-3a HEOP €XKHOCTH, OECXO03ANCTBEHHOCTH WU APYTHX HEYBakKHUTEIbHBIX
IIp MY MH, Ha4aJlo TEYEHHS CPOKa JaBHOCTH HYKHO UCYHUCIIATE C TOTO MOMEHTA, KOT/Ia
OH JI0JIKEH OBLII y3HATh O Hap YILIEHWUH CBOEr'0 P aBa.

CroxxHee OMpEACTUTh HAYal0 TEYCHHUS [IaBHOCTH B 0053aTEIbCTBEHHBIX
OTHOIIICHHAX. '

IToaromy, 1. 2 ct. 200 I'K yTouHSsIer, 4To mo 00s43aTenbCTBY € ONp e/1eIeHHbIM
Cp OKOM HCIIOJTHEHHU TeYE€HUE UCKOBOM JaBHOCTH HAYHHAETCS [10 OKOHYAHHH CPOKA
HCITOJTHEHMS.

Ecnu sxe B 006s3aTenbCTBE CPOK UCIIOTHEHUS HE OTIpejIelieH WIHN O efleneH
MOMEHTOM BOCTpeDOBaHUS, TCUEHNE MUCKOBOM JaBHOCTH HaAYMHAETCS C MOMEHTA,
KOIJla y KpeAuTOpa BO3HHKAET NIPaBO NPEAbABUTH TpeOoBaHKe 00 HCIIOJIHEHHN
00s3aTeNnbCTBA, @ €CIM  JOJDKHHKY IpedOCTaBiIseTcs JIbIOTHBIM CpPOK s
UCIIOJIHEHUST TaKOro TpeOOBaHMS, TO HMCUMCICHHE OAaBHOCTH HAYMHAETCA IO
OKOHYaHHMH YKa3aHHOTO CPOKa.

CrnemoBaTenbHO, IO 00A3aTeNbLCTBaM 0 BOCTpeboBaHus 0€3 JIbrOTHOTO Cp OKa
MpaBo KpeauTopa TpedoBaTh UCIIOTHEHHUS BOZHHKAET ¢ MOMEHTAa BO3HUKHOBEHHUS
caMoro 00s13aTenbCTBa, T.€. ¢ MOMEHTA 3aKJIFOUEHHS IOTOBOpPa, XOTS P aBWIbHBIM

Ip eaCTaBaACTCA HCHHCIICHHS HCKOBOH JAaBHOCTH B TaKHX cirydadax ¢ MOMCHTa
12



NP ENBABIEHUA KPEAUTOpPAM COOTBETCTBYIOMIETO TpEOOBaHMS, YTO O3HAYaeT
HeoO0XxoauMocTh u3MeHeHus 1. 2 ¢1. 200 I'K.

B nenax obecneuenus eamHooOpasus cyneOHO-apOHWTPaXKHOM I aAKTHKH
[Inenym BAC P® Pa3bIACHWI, YTO MJIS MCKOB, BBITEKAIONIMX M3 IIOCTABKH
IIp O Ay KLIMK HEHA JJIEKAIEer0 Ka4eCcTBa, TCYEHHE HCKOBOM 1aBHOCTH HA9 HHAETCSA CO
IOHA YCTAaHOBJCHHS IIOKyINaTeJIeM B HAIISKAIIEM IOPSAJKE HEIOCTATKOB
IIOCTaBJICHHBIX eMy ToBapoB. CienoBaTenbHO, AN HCKOB IOKymnaTened o
B3BICKAHUHM YOBITKOB, B TOM YHCJE€ CTOMMOCTH TOBapOB, a TaKKe JOTOBOPHBIX
CaHKLMH, TEYEHME CpOKa JaBHOCTH HAYMHAETCA CO CICAYIOMIEro IHA TOCIe
COCTaBJIEHHMs aKTa, €CIIM OH COCTAaBJIEH CBOEBPEMEHHO, WIIH CO IHs, KOTJa OH
NOJIKeH ObL1 OBITh COCTaByeH! .

Cropsl BBI3BIBAKOT Cly4ad, CBsi3aHHBIE C 00s3aTelbCTBAMH, KOTOPHIE
IIp €yCMaTpHUBAIOT OIUIATY TOBAp OB, BO3BPAT KPEANUTa U T.II. MO YacCTAM. 3/1ECh
BO3MOJKHEI [IBA P CIICHUS:

1) cuuraTh Ha4aJOM TEYCHMSA HCKOBOM 1aBHOCTH OKOHYAHHE CPOKa BCErO
Z0roBOpa, T.€. OIUIATy IOCIEIHEH 9acTH J0JIra, WiIH 2) MpU3HATH, YTO HUCKOBASA
JIABHOCTB HAYHHACT T€Uhb C MOMEHTA HEII0J1y4EeHH S KP €HTOPOM [IPEyCMOTPEHHOIO
JOTOBOPOM YAaCTHYHOI'O MCIOJHEHHUs 00sA3aTenbCTBa. ECiM pyKOBOICTBOBATHCS
TEM, YTO TEYEHHE HCKOBOM JaBHOCTH HAYMHACTCS CO JH:A, KOTAa JIULO Y3HAJIO WIH
JI0JKHO OBLJIO Y3HATH O HAPYIIIEHUU CBOErO IIpaBa, TO MIPaBH/ILHBIM P €ACTaBIIIeTCs
BTOPOE pelleHue, T.e. KPEAUTOp, HE MOJYYHUBIIMK B YCTAHOBJIEHHBIM CPOK
4aCTUYHOTO UCIIOJIHEHUS 0053aTeIbCTBA, BIIPABE NP EABbABUTD UCK K JTOJKHUKY 00
HCIIOTHEHHH 3TOT0 00A3aTeNbCTBA H, 3HAYHT, KP €IUTOP MOANAACT MO ACHCTBHE
HCKOBO# JaBHOCTH?. JlaHHBII BOIIP OC UMEET OOJIBIIOE IIP AKTUY €CKOe 3HAYSHHUE IS
JIONTOCPOYHBIX KpEAWTOB, MpeaocTraBisieMblx Oamkamu Ha 10, 20 mer ¢
OIIp €AEICHHEM YaCTHBIX CPOKOB HX NoramieHusa. Ecnu omata B 4acTHbIN CpOK HE
P OM3BENIEHA, TO C ATOTO MOMEHTAa UCUMCISETC UCKOBAs JAaBHOCTh, @ MOCKOJIBKY

OHa 6YI[GT HCYHCIATHCA 110 KaXKAOMY IIP OCPOYCHHOMY INIATCKY, TO BO3MOXKHO, HTO

! Bectunk BAC P@. 1993. Ne 2. C. 53
2 Capbaw C. Uckosas naesHocTs // Xo3saiicTeo u npaso. 2000. Ne 5
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[0 MCT€YEHMM BCEro CpoOKa JOroBopa OoybmIas 4acTh KpPEOWTa IPH CCHUIKE
OTBETYMKA HA HCTEYEHUE UCKOBO 1TaBHOCTH HE Oy1€T BO3Bp allleHa.

Huade onp efieneHsl OTHOIIEHHS CTOP OH 110 oroBopy noapsga. Ctates 725 TK
ycraHaBJmBaéT CrelHaJbHbIe CPOKH 71 TpeOOBaHUN B CBA3H C HEHAIIEKA UM
Ka4yecTBOM paboThI noApsiA4rKa. OHH COCTaB/IAIOT OJHH I'0OJI, a €CJIH P E3YIBTATOM
paboThl ABIAKOTCA 3JaHMS U COOPYKCHHS - TPH roja. Te4eHHe JaBHOCIH
HAYHHAETCA CO JIHA 3asIBJICHUSA O HEJOCTATKAX, a HE CO JIHA UX OOHAp y)KEeHHs, KaK
BO BCEX OCTAJIbHBIX CITyYasX.

B nnTepecax 3akasumka 11. 2 cr. 725 I'K ycraHaBiHBaeT, 4To, €C/U [0 Y CIOBHAIM
J0TOBOpa pe3yabTaT pabOThl NPUHAT 3aKA3YHUKOM II0 YACTAM, TEYEHHE HCKOBOM
MABHOCTH HAYWHACTCH CO [IHA TP UEMKH PE3Y NETATa Pa0OTH B IEIIOM.

TpyaHOCTH BO3HHUKAIOT B CIIy4asX, KOT/a JIMIO 3HAET O HapYLIEHHH CBOETO
np aBa, HAMPUMED, Y TPATHIIO BJ1aICHHE BEI[bIO, HO HE 3HAET IMIHOCTH HE3aKOHHOTO
BIAJICNIbIIA U, CIEIOBATEILHO, HE MOKET 0OpaTHTBCS ¢ HCKOM B CYJI 3a 3alIUTOM
Hap YIICHHOTO TP aBa W3-3a OTCYTCTBUs OTBEeTYHKA. [TpakTHka ap OUTpaXKHBIX CYIOB
B TaKUX CIIy4asX HCYHUC/ISCT Ha4ajlo CpOKa HCKOBOM JaBHOCTH 1JIsi HCTP €00BaHKS
HMMYILECTBA U3 9y>KOI'0 HE3aKOHHOT'O BIIAJICHHs [10CIIE foro, Kak COOCTBEHHHUK y3HAJI
WIH JI0JKEeH ObLI y3HATh O HapYIUEHWH €ro MpaBa M O CyOBeKTe, ABISIOMEMCS
HapyummTeaeM npasa. OHAKO HE BCE Cy/bl NPHUACPIKUBAIOTCSA TAKOM IIP aKTHKH.
IToaToMy HE0OXO0MMBI P a3BSICHEHHS KOMIIETEHTHBIX Op FaHOB.

VckoBas MaBHOCTE HE pAacCHpPOCTPaHsAETCs HA MCKM O NPH3HAHWU IIpaBa
COOCTBEHHOCTH, MOCKONBKY B TaKUX ClydYasX cyleOHas 3alIuTa CBA3aHa HE C
Hap yIIEHHEM [IPaBa, 4 ¢ OCIIap HBAHHEM HIIH BO3MOKHOCTBIO OCTIapHBAHKUA P aBa.

Oco0pI# IO 410K HCYHCIIEHHS Cp OKa JaBHOCTH OTIP e/IENiEH 3aKOHOM O 3alll|Te
npaB noTpedburenei. B 3akoHe noap 06HO OIp eAENIEHBI CPOKH JUIS TP €/ThsIBIICHHS
Tp eO0BaHuM NOTP €OMTENEM NPH HAP YIICHUH €r0 IpaB U CPOKHU A0OPOBOJIBHOIO
YAOBJIETBOPEHNS TAKUX TpeOOBaHMHN IIPOIABLIOM (M3TOTOBHTENIEM, HCTIOTHHUTEIIEM)
(ct. 19,20,22,27,28,29, 31). IIpn Hey noBeTBOpEHUH 0OOCHOBAHHBIX TPEOOBAHMUI
notp ebuTenel 3aluTa X MpaB OCyIECTBIAETCS CyaoM (CT. 17) ¢ yuerom o6mmx

CpPOKOB HCKOBOM 1aBHOCTH.
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B Taxux ciydasx cya MOXET MOBBICHTh MMYIIECTBEHHYIO OTBETCTBEHHOCTH
npojaBLa (MU3rOTOBUTENI S, HCIIOTHUTEI ).

Ecnu xpeaurop 10 HaCTyIICHHUS CpOKa UCTIOJIHEHHS 0013aTe/IbCTBa Y3HAET 00
OTKa3e JOKHHKA WIH O HEBO3MOXKHOCTH HCIIOJHHTE 005132 TeNbCTBO, HAYAJIO
TEYEHHMs [ABHOCTH HYXXHO OINPEAENATh C 3TOr0 MOMEHTa, HE HOXKHIAsiCh
OIIp e/I€JICHHOTO JOTOBOPOM Cp OKa HCIIOTHEHHS.

ITo nckam 0 BO3MEIEHHH Bp €/1a B CBSI3H C YyTPATOM TPY IOCIIOCOOHOCTH HCKOBAs
JaBHOCTb HAUMHAET TEYb CO JHS €€ HACTYIUIEHHUS, €CITH UCK NP eIBABIIEH B TP €/Ie/1axX
TPEXroAuYHOro cpoka naBHocTH. B Ilpasunax Bosmewenus paGortoparensiMu
Bpeaa, Ip M4YMHEHHOT'0 paboTHHKAM yBeubeM, Mp 0(hecCHOHATBHEIM 3a00J1€BaHHEM
n100 WHBIM TIOBP €XK/IEHUEM 3710POBbSI, CBI3aHHBIM C HCTIOJIHEHUEM UMM TP Y/IOBBIX
00513aHHOCTEH, YTBEPIKACHHBIX NOcTaHOBIeHeM BepxoBHoro Cosera PO ot 24
nekabpa 1992r.!, ycraHOBIEHO, 4TO BO3MEII[CHHE BP €/1a BHIILTAYHBACTCA:

a) MOTEPNEBIIMM - C TOTO JHS, KOTJAQ OHH BCIEACTBHE TPYIOBOIO yBEUbS
yTPaTHJIH IIOJIHOCTBIO MIIH 4aCTUYHO TP 0(heCCHOHABHY 10 TP YAOCTIOCOOHOCTE;

0) rpa)aaHaM, HIMEIOIMM [PaBO HAa BO3MEIIECHHE BPEIa B CBI3U CO CMEP ThiO
KOpMMUJIBLIA, - CO JHS CMEp TU KOp MUJIbLIA, HO HE paHee TTHS np noOpereHus 1p aBa Ha
Bo3MeleHue Bpeaa (cr. 54 Ilpasun).

Bo03M0kHO, 94TO yTpaTa TPyIOCIHOCOOHOCTH INOTEPIEBILNETO BBIABUTCA I10
HCTEUEHHMH 3HAYHUTEIBLHOIO BPEMEHH II0CIe NPHYMHEHHsA eMy Bpega. B Takux
CIy4asgx BaXKHO IMPABUIBHO YCTAHOBUTH NPUYMHHYIO CBS3b MEXIY 3THMHU
obcrositenscTBaMu. Ecny oHa moaATBEp ANTCS, Ha4allo TEYEHUS HCKOBOM 1aBHOCTH
HYKHO B cooTBeTCTBHH c0 cT. 200 I'K ncuncnaTs co AHA, KOra moTeprieBIIHH y3HAI
00 yTpaTe Tp yA0CTIOCOOHOCTH.

IIpu mogave 3asBICHUS O BO3MELLEHUH B €/1a IO UCTEYEHHUH TP €X JIET I10 CJI€ €T0
NPUYUHEHUST BPEA BO3MEIIAETCS CO JHSA OOpaleHHs MOTEPIEBIIEro K
aJMHHHCTp alliH TP AP HUSTHS, OPTaHU3aLUK WK B cyA. [lHem oOpamieHus 3a

BO3MEILCHHUEM Bp€la CHUTACTCA JCHb [T0Ja49H 3as1BJICHHA.

| Bemomoctu P@. 1993 . Ne 2. Cr. 71
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ITo perpeccHelM 00sA3aTeNBCTBAM TEYEHHE CPOKA MCKOBOH JaBHOCTH
HaYMHAETCA C MOMEHTA HCIIOJIHEHUS OCHOBHOTO 00S13aTE€NLCTBA, HAIIPUMED TCUCHHE
CpOKa JaBHOCTH 110 PErpeCcCHOMY HCKY TOPTOBOTO IIP €ANPUITHA K TP AP HATHIO-
H3TOTOBHTENIO HEeI0Op OKaUeCTBEHHBIX TOBAapOB, CBS3aHHOMY C BO3BPATOM
[OKYIIATEJFO-TPaXIaHHHY LIEHBI TOBapa, HAYMHAETCS CO OHA YAOBJIETBOPEHUS B

yCTaHOBJIEHHBIH CP OK TOP TOBBIM IIp €ANPHUSITHEM TP €00BaHUA IOKy AT .

3.3. CnocoObl onpeaeneHus MCKOBOM JaBHOCTH

Hcuncienne cp OKOB HCKOBOM JJABHOCTH OTIp efienisiercs o npaBuwiaM 1. 11 T'K.
B cr. 190-194 I'K yka3aH nopsIok ompejeneHus CpOKoB. B cooTBeTCTBHH €O
ct. 191 I'K B ciyuasx, Korja cpOoK OIpe/elleH epHOI0M BP EMECHH, €I0 TEUYCHHE
HAaYMHAETCI Ha CIEAYIOIHH JEHb II0C/Ie KaJleHAapHOM AaThl WM HACTyIUICHUS
COOBITHSI, KOTOPBIM OMNPENENEeHO €ro Hayamuo. /s MCYUCIIEHUsS CPpOKAa MCKOBOM
DaBHOCTH 0COOEHHO Ba)KHO IIPaBUIBHO OIIP €AEIUTh NOCISIHAMA 1€Hb OKOHYAHHUS
CpOKa.

Cpoxk, UCUMCIISIEMBIH TOJaMHU, HCTEKaeT B COOTBETCTBYIOIIME MECALl M YHCIIO
MOCJIEeIHEro JHA roja cpoka. Ecnu e mocneaHuii IeHb CpOKa IPUXOJUTCS Ha
Hepabouuit 1eHb, TO JTHEM OKOHYAHMUSA CPOKA CUUTACTCA OIMKaMIIviA CITeMy FOLITHIA
3a HUM paOo4uil 1eHb.

M cxoBoe 3asiBJICHHE 10DKHO OBITh TI0TAHO B CY/I B YCTAHORIEHHBIE TAM Pabo4re
gackel. [Ipu npomycke JaHHOTO CpOKa, a TAKXKE€ B HMHBIX CIIy4asX MCTEI] MOXKET
BOCIIOJIE30BaTLCS YCIYTaMH YUp &KIASHUH CBS3H M CAAaTh HCKOBEIE MaTep Halbl HA
nouty uwiu Ha tenerpad mo 24 yacoB mocinegHero AHS cpoka. B cr. 194 TK
CNELMAIBbHO YKa3aHO, 4YTO NMMCbMEHHbBIE MaTepHalibl, CAAHHBIE HA MOYTY WIM Ha

tenerpad 10 24 9acoB MOCIEIHEro Hs Cp OKa, CYUTAIOTCS MO TaHHBIMHA B CP OK2.

! KommenTapuii k I'paskaaHckoMy kofiekcy (1acts Bropas). [Tox pex. O.M. Kozeips, A.JI. Makoeckoro, C.A.
Xoxmoea.M. 2004, C. 297 :

2 Kommenrapuii k ['paxnanckomy kogexcy Poccniickoi Qenepauuu nns npennpunumateneii/ ITog pex. M. 1L
Bparunckoro. M.: Opaiit, 1999.C.249
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3.4.IIpuocTaHOBJIeHHE, TIepPepPbIB H BOCCTAHOBJICHHE HCKOBOM 1aBHOCTH

B TedeHHMe cpoka HMCKOBOW JaBHOCTH MOTYT HACTYIUTh 0OOCTOSITE/IBCTBA,
KOTOphI€ TPEIATCTBYIOT CBOEBPEMEHHOMY IIPENBSABICHHIO HCKA B 3aIIHTY
Hap y1IEHHOTO ITP aBa.

Ot 00CTOATENBCTBA UCUEP IIBIBAKIIMM 00pa3om rep euuciens B cr. 202 I'K:

1) Henpeononumas cuna;

2) HaXOXJIEHHWE WCTLA WIM OTBETYMKAa B cocraBe BoopyxkeHHex Cui,
[ep €BE1CHHbIX HA BOCHHOE NOJIOKEHHE;

3) MmopaTopuii;

4) mNpPUOCTAHORIEHWE [EHCTBUS 3aKOHa WIHM MHOI'O IPaBOBOrO AakTa,
PETYJIHUPYIOIIETO COOTBETCTBYIONIEE OTHOIIEHHE. Bo Bpems 1elCTBHA 3THX
00CTOATENBCTB JaBHOCTb [P HOCTAHABIMBACTCA, T.€. HE TEUET.

HenpeonomiMas cuna - 4pe3BblYaliHOE M HENPEAOTBPATUMOE NPH JaHHBIX
YCIOBUAX OOCTOATENBCTBO: pa3pyLIUTENbHbIE SBACHUS MPHUPOIbI (HaBOJIHEHUE,
CHEXHBIE 3aHOCBI, 00BaIbl, 3€MJICTPCEHH ), HEKOTOP bI€ 00IIECTBEHHbBIC ABICHUA
(Hamp uMep, BOEHHBIE AEHCTBHUS, STIMIEMHH) U JIP yTHE O0CTOATELCTRA.

Haxoxnenue wucrma wim oTBerymka B cocraBe Boopywkennbix Cun
IPHOCTAHABIIMBACT TEYEHHWE JABHOCTH TOJBKO IPU NpeOBIBAHMM KCTLA WIH
OTBETYHKA B IIOJPasAeieHUsIX apMHH, NIEpEBeICHHBIX Ha BOCHHOE IIOJIOMKEHHE.
CrnenoBaTenbHO, IPU3BIB I'PAaXXJaHHWHA B MHUPHOE BpPEMs HA JIEHCTBHTEIBHYIO
ciayx0y B apMHIO HE CIIY’)KUT OCHOBaHHEM JUJ1sl IP MOCTAHOBIICHHS CP OKa HCKOBOM
JaBHOCTH.

Mopartopuii - ycTaHOBJICHHasl Ha OCHOBaHMU 3akoHa [IpaButensctBoM PD
OTCpOYKa HCHONHEHHs 00s3aTensCcTB. OOBbSBICHHE MOPATOpHS BCTPE4YaeTCs
9P e3BBIYANHO P €KO.

Tak, Mmopatopuii Obul OOBSBIEH B YcnOBHSIX OTedecTBEHHON BOWHBI
[P MMEHHTENBHO KO B3BICKAHMIO 3a0JKEHHOCTH TI0 JICHEXKHBIM 0053aTeN hCTBAM
rOCyJapCTBEHHBIX M KOOMNEPaTUBHBIX OpraHu3aluii, HAX0JAIMXCA Ha BP EMEHHO

OKKYIIHP OBAaHHBIX TEPPHUTOPHAX CTpaHbl. B03MOXKHO 00bsABIEHHE MOPATOPHA IS
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OTOENBHBIX pailoHOB CTIpaHel B CBA3M C HMHBIMH  YpE3BbIYaMHLIMU
00CTOATENBCTBAMH.

B ropuandeckoil nuTeparype AUCKYTHUPYETCS BONPOC O TOM, HYXHO JIH
Ip U3HABaTh ﬂaopaTopHeM B cmvpicie m. 3 m 1 cr. 202 'K Moparopuy,
yCTaHOBJIGHHBIH CT. 69 3akoHa 0 OaHKPOTCTBE, B CHIY KOTOPOIO Ha Bpems
BHEIIHEN0 YIPaBJICHHUs IPUOCTAHABIMNBACTCA YIOBJIETBOPEHUE TPEOOBAHUH 110
NEeHEKXHBIM 00s13aTelibeTBaM nokHuka. B.A. Kabaros nosaraer Heo60CHOBaHHOM
CCBUIKY Ha 3TO MOJI0KEeHHe KaK Ha IIp IMep [IP HOCTAHORJIEHUS JaBHOCTHU 110 CT. 202,
«... TIOCKOJIBKY B JAaHHOM Cllydae MOpATOpHH HAaCTylaeT HE B CHJIy aKrIa
[IpaBuTENBCTBA, @ HA OCHOBaHUM OTIP €/ICJICHUA ap OMTPAKHOTO Cy/1a O BBE/ICHUH
BHENTHEro yrparieHus»!. HaBepHoe, MpaBMWIbHO paccMaTpUBATL 3TOT CIyYai,
MOJIAJAlONMA MO/l CIEAYIONIee OCHOBaHHE, NpeaycMoTpeHHoe cr. 202, -
IpHOCTAHOBICHUE JCHCTBUA 3aKOHA, pPETYJIHPYIONIETO COOTBETCTBYIOLICS
OTHOUICHHE.

[TpuocTaHOBICHHE TABHOCTH B CHJIY NP HOCTAHOBIICHHUS NEHCTBHSA 3aKOHA WIH
HHOTO IIPaBOBOIO aKTa, P E€ryJIMPYIOLIEr0 COOTBEICTBYIOIHME OTHOLIEHHA, - HOBOE
OCHOBaHHE JUTSA P HOCTAHOBIJICHH JaBHOCTH, HE U3 Becmoepaﬁee JIeCTBOBABIIIEMY
I'pa’kJaHCKOMY 3aKOHOATeIbCTBY. BMecTe ¢ TeM OYEBMIIHO, YTO €CIIU P ElICHHEM
KOMIIETEHTHOTO OpTaHa IIp MOCTAHOBIEHO JEHCTBHE aKra, TO HET IIpaBOBBIX
OCHOBaHM# I TpeOOBaHMH, OCHOBAHHBIX Ha HeM. IIpuocraHOBIEHHE HCKOBOH
JIABHOCTH TIPU HaJWYMK 0oOIIell aBapyuy Ha BpEMs HCUUCIEHHS PACUYETOB CYyMMBI
Tp e00BaHUS TP €YCMOTPEHO B cT. 412 KTM.

Bce yka3aHHbIE 00CTOATENBCTBA HOCAT 00BEKTUBHBIN XapaKkTep, U UX JICHCTBHE
TIp OSIBJIAETCS HE3ABUCHMO OT BOJIH CTOPOH. B0 BpeMsi 1efiCTBHSA 9THX 00CTOATENLCTB
TeYeHHe MCKOBOW J/aBHOCTH INpHOCTaHaBIMBaercs. OJHAKO MOCKOJIBKY JUIA
IpHUMEHEHHs [IaBHOCTH pEHIAIOIIEE 3HAYCHHE MMEET OTPC30K BPEMCHH,
HEMOCP €ICTBEHHO TIP €NIECTBYIOLIMIT HCTEUEHHIO e CpOKa, B 3aKoHe (1. 2 ct. 202

I'K) ycTaHOBIIEHO, YTO YKa3aHHEIE BBIIIE IPENATCTBUS TPUHUMAIOTCS BO BHUMAHHE,

I KapaTosB.A. 06 HCKOBO# 1aBHOCTH B MeXKIYHAPOJHOM KoMMepueckoM obopote // Bectuuk BAC P®. 2000.N 3.
C. 142
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TOJILKO €CJTH OHU UMEJTY MECTO B IIOCIIEHHE LIECTE MECAIEB IaBHOCTHOTO CPOKa, a
€CJIY TOT CPOK PAaBEH LIECTH MECSALIaM WM MEeHee LIECTH MECSIIEB, - TO B TEUEHHE
3TOr0 CpOKa.

Co nusa hp eKpaleHus OOCTOATEeNbCTBA, MOCIYKHUBIIET0 OCHOBAHMEM IS
1P KIOCTAHOBJIEHH 1ABHOCTH, TEYEHHUE €€ Cp 0Ka p ogospkaercs. OcTaromascs 4acrs
CpOKa Yy JIMHAETCA /10 LLECTH MECSILIEB, a €CJIM CP OK JJABHOCTH PaBEH IIECTH MeCALIAM
HJIM MEHee ILIEeCTH MecsALeB - 40 CpOoKa AaBHOCTH. Eciu, HampuMep, np emsTCTBHE
HACTYIIAET 32 JIBa MECSIIA 10 UCTEYEHUS CPOKa JABHOCTH, TO MOCIIE Er0 YCTP AHEHUS
yIIpaBOMOYEHHOMY JHUIy [JIsl [P EAbsIBICHUS UCKA NPEI0CTaBISIOTCS HE JIBa, a
mecTh MecaleB. Ecnu B TeueHne MOCISAYIONHX HIECTH MECSIIEB ONSATh MOSBUTCS
OCHOBaHHUE JUJISI IPUOCTAHOBJIEHNUS UCKOBOM TaBHOCTH, TO TOCJIE TOr0, KaK OHO
OTIAJET, JJIs IIP €UBSABIICHUsI UCKA OTISITH IIP €0CTABIISIFOTCS IIECTh MECSIIEB.

I'K npenycmaTpuBaeT NOpsAOK HCHUCICHUS MCKOBOW JAaBHOCTH B CITydasx
OCTaBJICHUS HCKa 0€3 paccMOTpeHHs. DTO - creuuaibHas (popma OKOHYAHHS
cyne0HOro pa3oHuparenbCcTBa 0€3 BBIHECSHUS P eLISHNs IO CynIecTBy criopa (cT. 87,
88 AIIK, ct. 221,222 I'TIK).

OcHoBaHMEM IS OCTaBJIeHHsA HCKa Oe3 paCCMOTpeHHH CYZIOM MOJKET OBITh:
HEeCODIII0/IEHHE HUCTIIOM YCTaHOBIEHHOTO 3aKOHOM TOPS/IKa pacCMOTPEHHs CIopa;
HEsIBKa UCTLIA Ha 3ace/laHue Cy/1a, ECIIM OH HE 3asBWJI O PpacCMOTPEHHH Aeiia 0€3 ero
y4acTHs; HaXO0XKIECHHE B NPOM3BOJACTBE APYIOro CyJa CIOpa MCKIY TEMH Ke
CTOPOHAMH, O TOM e Ip eIMETE U TI0 TEM K€ OCHOBAHMSM, U JIp.

B ciywasx, xorjja OCHOBaHMEM ISl OCTaBIEHHS HUCKa 0€3 pPaccMOTpeHus
MNOCIY/KHJIO IOBEJCHHE HCTIA, MOCIEIHMUN IOCIAE YCTpaHEHMs Hap YIICHUH,
P eI TCTBYIOLIUX PACCMOTPEHHUIO CIIOPATIO CYIIECTBY, MOYKET CHOBA 00OpaTHTHCS B
CyZ B 00IIeM IOPSIIKE C TEM XKE HCKOM.

B atom cnydae TedeHHE CpOKa MCKOBO# JaBHOCTH HE TP HOCTaAHABIUBACTCA, A
Ip 010JDKaeTCs B 001IeM Iop sIIKe.

Hcrern BpaBe 00paTtuThCs B CY/1 C TEM K€ UCKOM, ECITH CyIOM ObLT OCTaBIIEH
0e3 pacCMOTpEHHUs MCK, INPEIbSBICHHBII B yrOJIOBHOM Jelie. B Takom ciydae

TECHCHHC CPOKa HCKOBOH JAAaBHOCTH IIPp HOCTaHAB/IMBACTCA C MOMEHTA IIP €ABABJICHHA
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UCKa JI0 BCTYIUIEHHS B 3aKOHHYIO CHITY TP MT'OBOpA CyJ1a, KOTOPBIM UCK OCTaBIIEH
0e3 paccMOTpeHus. DTO BP M5 HE 3aCUUTBIBAETCA B CP OK HCKOBO# TABHOCTH, @ CCITH
OCTAIOLIUICS CPOK MEHEE IIECTH MECALIEB, OH Y UTMHACTCA A0 MIECTH MECAIIEB.

Ot mp HOCTaHORIEHNS HCKOBOH 1aBHOCTH HYKHO OTJIMYATh €€ rnep epbIB. Bpems,
UCTEKIIee A0 00CTOATEeNbCTBA, MOCIYKHBIIETO OCHOBAHHEM ISl TIEPEPHIBA, BO
BHUMaHHe HE npHHHMaerca. llocie nepepbBa TedeHHE HMCKOBOH JaBHOCTH
HaYyMHAETCs CHOBAa Ha BECh CPOK, NPEAYCMOTPEHHBIH B 3aKOHE IS Ja HHOrO
Tp e60BaHMsL. Bpems, ucrekiee 10 ep epsiBa, He 3aCUUTHIBAETCS B HOBBI CPOK.

I'K ycraHOBWJI JBa OCHOBaHHSA JJIA MEpEpbIBa TEUCHHUS WCKOBOW JTaBHOCTH:
Ip eABSIBICHUE HCKA B YCTAHOBJIEHHOM TOPS/IKE H COBEP IIEHHUE 00s13aHHBIM JIHIIOM
NEWCTBUM, CBHAECTEILCTBYIOMIMX O MpU3HAHUU nojra. B mepBoMm cimydae s
[ep ep biBa IaBHOCTH HYKHO, YTOOBI HCK ObLI IIP €ABSIBIICH B CY 1, ap OUTPasKHBIHA Cy/I
WU TP €TEHCKHHU Cy ]I IO TI0/IBEJOMCTBEHHOCTH.

[Ipu paszpemeHuy crnopa MO CYMIECTBY HET HEOOXOIMMOCTH B TEpephIBe
nasHocTd. Ho eciu criop He ObLT paspelies, a €0 Mpou3BOACTBOM HE P EKPaLLCHO
WJIH €CJIM CPOK JAaBHOCTH MCTEKA€T BO BPEMs Pa3pelICHHs CIopa, TO IEPEPhIB
JABHOCTH TP EIOCTABIISET YIIPABOMOUCHHOMY JIHILy BO3MOKHOCTb 3aIIHThI CBOEIO
npaBa, HANPHUMED, B CIIy4asX H3MEHEHHs 3aKOHOM IOJCY IHOCTH CIIOPOB. B 3TOM
clly4ae CyIbl BO3BPAILAalOT IPHHATHIC K P aCCMOTPEHHUIO HCKOBBIE MaTep HAJIbI HCTILY.
[Tocnenuuit MOXKET P €ABIBUTE UCK I10 HOBOM MO/ICY THOCTH B TEUSHHE BCETO CPOKA
TaBHOCTH, TP €IYCMOTPEHHOT0 3aKOHOM JU7151 TaHHOM KaTeropuu criopa. Ecimm sxke rek
OBLI IIp €ABSIBJICH HE B HA/UJIEXKAILIEM NOP A/1KE, HAIPUMEP, C HAP Y LLIEHHEM P aBIII O
II0IBEIOMCTBEHHOCTH, JaBHOCTh He Tpep biBaeTcs. He nmpepriBaercs 1aBHOCTb U B
CIIy4asiX, KOT/1a UCTell 0TKa3aJICcsl OT UCKa.

Jlp yruM 0CHOBaHMEM JUIs IIEPEPbIBA AABHOCTU SIBJIAETCS IPU3HAHUE 0053aHHBIM
JTHIIOM Tp €00BaHus yrip aBoModeHHOrO Juna. ITo 'K 1964 r. 5170 00 cTosiTenbcrso
TP €pBIBAJI0 JABHOCTH TOJBKO B OTHOIICHHMAX MEXIY rpaxkaaHamu. Temeps s
nepepbiBa TaBHOCTH JOCTATOYHO TOTO, YTOOBI M3 MOBEACHUA JIF0OOTO JOJIKHHKA
(HE3aBHCHUMO OT JIMYHOCTH) MOKHO OBLIO 3aKIIOYHTh, YTO OH 3HAET O CBOCH

0043aHHOCTH M MpHU3HAET HEOOXOAMMOCTE ee HcrnonHeHus. K ¢akram Takoro
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NOBEIEHNS OTHOCSITCS: yIUIaTa MPOLIEHTOB 10 OCHOBHOMY JOJTY, 9aCTUYHAas yIulaTa
noira, npocsba 0 ero OTCpOYKE, 3asABICHUE O 3a4eTe BCTPE4YHOro TpedOBaHMH,
pa3IMYHbBIC 3asABICHUS O HaMEp €HUH BBITIOJIHUTH CBOIO O053aHHOCTD, C/AEIaHHbIE
Jaxke He yndeOMoquHOMy nuiy, a Apyrum aunaMm. He tpebyercs, 4ToOb! npu
NpHU3HAHHK OBUIH YKa3aHbl OCHOBAaHHUE U pa3Mep J0Jra, J0CTaTOYHO TOTO, YTOOBI
sICHO ObL1 0003Ha4eH goir. Bo Bcex Takux ciydasx T€4CHHE MCKOBOMW JAaBHOCTH
B0O300HOBJIAETCS KaKIBIH pa3 HA HOBBIH MOJHBIH CPOK C MOMEHTa COBEp ILIEHHA
NOJIKHUKOM YKa3aHHBIX JIEHCTBHM.

IIpu3HaHKe 10Ira B Ka4eCTBE OCHOBAHMS /ISl I1€P €P bIBa JABHOCTU BO3MOKHO
JIUIIb B TEYEHHE CpOKa UCKOBOH JAaBHOCTHU. Ilo xonkpernomy neny Ilpesnauym
BAC P® yxka3an, 4TO Ip U3HaHUE 3aJI0/DKEHHOCTH I0/IKHHKOM HE MUMEET 3HaUCHUA
JUIs TIep ephiBa AaBHOCTH, €CIH Ha MOMEHT [IPH3HAHHUS CPOK MCKOBO! 1aBHOCTH
ucrek'.

TpyaHOCTH BOSHHUKAIOT IIPH OMp eJIeJIeHUH KpyTra pabOTHUKOB 0P UANYECKOIO
JMIa, 3asBJICHUA KOTOPBIX O NPU3HAHWM J0Ira MpPEPbIBAIOT AAaBHOCTh. HyXHO
P YKOBOJICTBOBATbCsl TEM, YTO [P U3HAHME 10JIra OIIp €ACIIAETCs IEHCTBHAMM JIU1Ia, B
KPyT CIy>keOHBIX (TpyAOBEIX) 0053aHHOCTEH WK TOJTHOMOUYHA KOTOPOr0 BXOIST
JIEHCTBHUSA 110 UCIIOJTHEHUIO 00513aHHOCTH.

[Ipuyem cOrNIacHO 3aKOHY YUYUTHIBAIOTCA TOJIBKO aKTHBHbIC JCHCTBHA, a HE
Oe3zelicTBHE.

OxHako 5TH TMpaBWiIa MPUMEHSIOTCS K OTHOIIEHMSIM, BO3HHUKIIUM IIOCIIE
BeenecHusa B jAeiictBue I'K 1994 r. (t.e. mocne 1 suBaps 1995 r.). Ilosromy
PaccMOTpEB MPOTECT 1O KOHKpETHOMY aeny, [Ipesnaumym BAC mpusnan, 4to K
MMYIIECTBEHHBIM I ABOOTHOIIEHHAM FOp UMY ECKUX JIHIL, IMEBIIMM MeCTO B 1994
r., npasuia 'K o0 mnepepsiBe€ MaBHOCTH HENPHMEHHMMBI M OHH JIOJDKHBI
peryaupoBatbes [ K 1964 r. u YcTaBoM jKelne3HbIX 10POT.

'K mp ey cMaTpHBaeT TakKe BOCCTaHOBIIEHHE CY JOM CP OKa HCKOBOH TaBHOCTH,

HO TOJIBKO B UCKIIIOUHTENBHBIX CIIyYasX H TOJIBKO AJIA 3alMTERI IPaB I'paKaaH.

| Becrauxk BAC P®. 2000. Ne 1. C. 34
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OT0 - HOBOE IIOJIOXKEHHE, TAK KaK paHee JEHCTBOBABINEE 3aKOHOIATEILCTBO
MPpEeNOCTaB/ANI0O CydaM IIUPOKHE BO3MOXKHOCTH JUI BOCCTaHOBICHHMS CpOKa
OAaBHOCTH IO BCeM TpeOOBaHHUAM TMpPH TNPHU3HAHWHM MPWUYHMH [P OIyCKa
yBa}xﬂTeﬂbeiMu. Cornacuoct. 205 'K 1994 r. nip vumHBI pomycKa cpOoKa HCKOBOM
NaBHOCTH NP HU3HAIOTCA yBa)XKUTEIBHBIMH, HCX0A5 U3 00CTOATENBCTB, CBA3AHHBIX C
TMYHOCTBIO HCTIA: TsKenas 60s1e3Hb, OECIOMOIIIHOE COCTOSTHHE, HEI'PaMOTHOCTD H
T.11. Bonpoc pacemaTpuBaercs B np oliecce pa3oupaTenbCcTBa ela 10 CyIecTBy .

IIpu BOCCTaHOBJIEHUH CPOKa JAaBHOCTH B PEIIEHHH YKa3bIBAKOTCS MOTHUBEL, B
CHIy KOTOPBIX IPHUYMHA IIPOIIyCKa CpOKa NIPU3HaHa CyJI0M yBaxkutelnbHOM. [Ipu
3TOM MPHUYHHBEI IPOIMYCKa CPOKa HCKOBOH [JaBHOCTH MOTYT IIpHU3HABATHCA
YBAXKUTEIBHBIMH, €CIIM OHM HMMEIM MECTO B IIOCIIEJHME IIECTh MECSIEeB CpOKa
JAaBHOCTH, @ €CJIM 3TOT CPOK paBEH LIECTH MeCsALlaM WM MEHEE 1IECTH MECALEB, TO
B TCYEHHUE CPOKa JaBHOCTH.

KoHeuHOo, BOCCTaHOBJIEHHE CY I0M Cp OKa HCKOBO# JaBHOCTH, IIPOITY IIIEHHOTO IO
yBaXXUTEIbHOM ITP HYMHE, CaMO 110 ce0e He Ip eIp €IIaeT UCX O CIIOP a 10 CYIIECTBY.

IIpoBepka u OLIEHKA JOKa3aTeIbCTB 3asABJICHHBIX TP eOOBaHMI MOTYT TP UBECTH
KaK K yJOBJIETBOPEHHIO HCKA, TAK M K OTKa3y B che,' €CIIM 1I0 MaTepHaam Jena

TpeboBaHMe UCTLA HE 000CHOBAHO 110 CYIIECTBY ..

3.5.llocaencrBus HCTEYeHHsI CPOKA HCKOBOM JaBHOCTH

[Tpomyck cpoka MCKOBOH JaBHOCTH MMEET MOCIESICTBHEM HE IIp EKpalllCHIC
P AaBOOTHOIIEHH, @ OCIIabeHue eT0 F0p HANIECKO CHITBI, TAK KaK OTBETIHK MOKET
P OTUBOTIOCTABUTH TP €0OBAHHIO HCTIIA BO3P AXKEHHE CO CCHUIKOHW Ha TaBHOCTE. B
3TOM ciydae TpeOOBaHHE HE MOJIEKUT YIOBICTBOPEHUIO H HE MOXET OBITh
HCIOJIB30BAaHO JUIS 3adera BCTpedHoro tpedoBanus. OmgHako 100pOBOIBHOE
yIOBJIETBOPEHHE TpeDOBaHMA MOCTE HCTEYEHHsS CPOKA MCKOBOM JaBHOCTH He
SBJISICTCS JJap eHHEM WM JCHCTBUEM, JIMIICHHBIM NPaBOBOro ocHoBaHus. CraThs

206 'K ycranaBauBaeT, 4TO JOJKHUK WIH HHOC 00j13aHHOE U0, UCIIOJIHUBIILIES

! KoMMmeHnTa pHii K rpaiaHCKoMy Koaexcy Poccuiickoii @enepauun. YacTr nepeoii (mocrateiineiii). [Tox pea. O. H.
Canuxosa.M. 2005. C. 225
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0053aHHOCTH 10 KCTEYEHHMM CPOKA MCKOBOW [JaBHOCTH, HE BIpaBe TpedoBath
MCIIOJTHEHHOE 00 aTHO, XOTs ObI B MOMEHT MCIIOJTHEHHA YKa3aHHOE JIMLIO ¥ HE 3HAJIO
00 ucTeueHHH CpoKa faBHOCTH. TakuM 00pa30M, 3aKOH HE CIMTAET NP OITYCK CPOKA
HCKOBO#! JaBHOCTH OCHOBAHUEM /LIS IIp eKp allieHus Cy OBEKTHBHOTO 1P aBa UCTIIA.

C ucreyeHneM Cpoka HCKOBOW JaBHOCTH IO TJIAaBHOMY TP €00BaHHIO HCTEKAET
CpOK HCKOBOH OJaBHOCTH IIO JOIIOJIHHTEC/IbHBIM Tp@ﬁOBaHHHM, BO3HHKHOBCHHC H
CYHIECTBOBAHHE KOTOPBIX IIPEAIOJAraer HaJIH4YHE OCHOBHOTO J0Jra. BTO,
HaIpUMeEp, TpeOoBaHKe 00 yIUIaTe MPOLEHTOB, HEyCTOWKH. Takwe TpeboBaHMS
MOTallaloTCsl JaBHOCTBIO BMECT€ C OCHOBHBIM [0OJITOM HE3aBHCHMO OT TOIO,
OCHOBaHa JIM YILJIaTa MpOLEHTOB, HEYCTOMKN Ha 3aKOHE WIH JIOTOBOpE, JaXe B
CITydae, eClI 0COOBIN CPOK JIaBHOCTH 110 HUM He HCTeK. BospajkeHus OTBeTYMKA
MPOTHB UCKA 110 OCHOBHOMY TPEeOOBAHHIO B CBA3HU C MCTEUCHHEM CpOKa HCKOBOM
JaBHOCTH, €CIIH Ha 3TOM OCHOBAaHHH B HCKC OTKa33aHO, OTHOCATCA K obecrieueHHIO
00s13aTenBCTBA 3aJI0I'OM, IMOPYYHTEIBCTBOM, 3a1aTKOM, T.C. IIpH OTKA3€ B HCKE U3 -
3a IPOIyCKa CPOKa MaBHOCTH BCE NOIMOJIHUTEIbHBIC H CBSA3aHHEIE C OCHOBHBEIM
J0JIrOM Tp €00 BaHUA TAKOKE TUILAIOTCSA FOPUANYECKOM 3aUThI HE3aBHCHMO OT TOIO,
3aABJICHO JIK IIP OTHB HUX OCHOBAaHHOE Ha 3aKOHE BO3Dp aﬁ{eHHe HJIH HET.

Cnenyer uMers B BHIY, YTO I[I€peyYeHb AOMOJHUTENBHBIX TpEOOBaHUIA,
npueeaeHHeli B cT. 207 I'K, He sBmserca wucuepmeiBaronmm. K apyrim
JOIIOJIHUTENbHBIM TpPeOOBaHUAM MOKHO OTHECTH: 3aJaTOK, MPOIEHTHI TO
OCHOBHOMY JIONTY, BO3MeIleHHe YOBITKOR IIPU TIOBPEXICHHH BEIIH WIH
HETIOJIYYEHHBIE JOXO/BI H ApYyrue TpeOOBaHMUSA, HEMOCP EACTBEHHO CBSI3aHHBIE C
OCHOBHBIM OJOJITOM.

CrnemmansHOrO0  paccMoTpeHuss Tpedyer BONpOC O  COOTHOIIEHHH
npuoOperaTesIbHON U HICKOBOM 1aBHOCTH. MOKHO JIU TP HOOPECTH B COOCTBEHHOCTH
BEIb 10 TNpHOOpeTaTenbHOW NaBHOCTH Ha ocHoBaHuM cT. 234 T'K, ecnm
COOCTBEHHHK BEIM HE YTpaTWl MPaBO Ha ee HCTpeOOBaHHE uepe3 Cyd ¥y
He3aKOHHOTO0 Baaaensiia. B . 4 cr. 234 I'K comep KUTCs crielnanbHOE yKa3aHue Ha
TO, 9TO B C/Iy4asX, KOTJa BEI[b MOXET ObITh HCTpeboBaHa COOCTBEHHHKOM HIIM

3aKOHHBIM BITaJICNIbIIEM U3 4yX0T0 HezakoHHOTO BrazeHus (cr. 301 u 305 I'K),
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TEUEHHE CPOKa NMpHOOpeTaTenbHON TaBHOCTH HAYMHACTCS HE PaHEee HUCTEYCHHs
CpOKa HMCKOBOW HNaBHOCTH II0 COOTBETCTBYIOIIMM TpeOoBaHHAM. OJHAKO IOCIE
MCTEYEHUS CPOKOB HCKOBOM M IPHOOpETaTeNbHOM MaBHOCTH BEIlb MOJXKET
MIOCTYIIHTH B cOOCTBEHHOCTH Biajienbla. Heo0XxoaumMo Takke y4MTHIBATh, 4TO,
IIOCKOJIIBKY cornacHo cT. 228 u 231 I'K 1o, Hameamee notep sHHY O BeLb WK
coleprkaBliee Oe3HaJ30pHBIX JKMBOTHBIX, MOXKET MNPHOOPECTH IPaBO
COOCTBEHHOCTH I10 HCTEYEHHMH ILECTH MeECSLEB, eCIH COOCTBEHHHK He Oymer
YCTaHOBIIEH, I[P aBO HA UCTP €D0OBAHUE UX OTPAHUYEHO JIJIS TP ©KHETO COOCTBEHHUKA

3THM XKe CpOoKoMm'.

1 Kommenrapuii x T'paxnasckoMy kogexcy Poccuiickoit @eepauuu st npeanpunumateneii/ Ilog pex. M. 1L
Bparnnckoro. M.: Opaiir, 1999.C. 365
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3aki4eHue

Crates 195 I'K Ha3p1BaeT HCKOBOM JaBHOCTBIO CPOK JJT51 3aIMTHI ITPABa 10 KCKY
JINLIA, TIP aBO KOTOPOTO HapyileHo. B TeyeHne 31010 cpoka cya obmieit FopuCIuKIMH,
apOUTpaXHBIl CyH, TpPETEHCKUH Cyl, JApPYTrH€ IOCYIapCTBEHHBIE OpPTraHbI
COACHUCTBYIOT 00/IaaTEN 0 HAPYIIEHHOI'O IIPaBa B Y IOBJIETBOPEHHUH €0 3aKOHHBIX
TpeboBaHui. TakoM CpOK AJIs1 p alIM3alHK I'p AKIAHCKHX IIPaB OTPEAEIeH BO BCEX
npaBoBbIX cucreMax. OH HE0OX0AUM 1115t 0OecTIedeHNs y CTOWYMBOCTH, Y CTPaHEHHUS
HEOIIPEJECIIEHHOCTH B HMYIIECTBEHHBIX OTHOLIEHUAX, IS TOTO YTOOBI
obecrnieunBaTh A0CTOBEPHOCTL CyAeOHBIX, TaK KaK M0 HMCTEYEHHH IHTEIHHOTO
BPEMEHN MHOTHE JI0Ka3aTeNIbCTBA YTPAYMBAKOTCS, YTO 3aTP Y/ IHIET BO3MOYKHOCTH
000CHOBaHUSA CTOP OHAMHU CBOMX Tp €DOBaHMI U BO3P AXKECHMIA.

Taxum 00pa3oM, HCKOBas AaBHOCTb UMEET IENBbI0 OOECHEYUTh IPaBUIIBHOE
paspelleHle Cnopa U 3allUTUTh OTBETYMKA OT HEOOOCHOBAHHBIX ITpUTS3aHMA,
OJTHOBPEMEHHO MO0y K/1asi CTOpP OHBI P aBOOTHOLIEHUS CBOEBP EMEHHO 3a00THTHCS
00 OCYIIECTBICHHH H 3a1IIMTE CBOMX MIPaB U TEM CaMbIM CITIOCOOCTBY 1 YKP EIIICHHUIO

(HUHAHCOBOM U X03AHCTBEHHO M JUCLUILIMHEI B XO3SHCTBEHHBIX OTHOILICHHAX.
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