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BBeaenue

EMHCTBEHHBIN CIIEIHATIUCT, KOTOPBIH MMO3HAJ BCE HIOAHCHI, TPAaHH U HaY4-
Hble aCMeKTHl CBOeH Mpodeccun, CMOXKET MPaMOTHO MPEJOCTaBUTh IOPHIUIECKYTO,
a TJIaBHOE BBICOKOKBATM(UIIMPOBAHHYIO KOHCYIBTALMIO. DTHM TPO(ECCHOHAIOM
SBJIIeTCA aJBOKAT ¥ UMEHHO OH MOXKET OTCTOSITh MHTEPECHI U ITpaBa MOA3alIUTHO-
ro B cyjie. MOKHO ONpeIennTh HECKONBKO MPHYHH CTAHOBIICHHMS CrEeHaTIH3aLIN
amBoKaTa, KaKk OJHOM M3 CJIOKHBIX Tpodeccuil. K HUM OTHOCSTCS CIOXHOCTH H
0COOEHHOCTH POCCUICKOro CyIONpPOU3BOICTBA, [TOCTOSHHBIE MHHOBALWK B 3aKO-
Hax.

Oco6oe MecTO B [EATEIbHOCTH aJBOKaTa 10 YrOJOBHBIM JleJlaM 3aHHUMAaroT
y4acTHsi, KOTOPBIe BKJIIOHYAIOT BhIsABIEHHE, COOMpaHHe U MNpEeJICTABICHUE J0Ka3a-
TEIBCTB, B JO3HAHWH W CJICJCTBEHHBIX MEPONpPHUATHIX B PACCleNIOBaHWH U pac-
cMoTpeHuH fes. Bee BhIsiBIEHHBIE JOBOIbBI MPENOCTABIAIOTCA HA PacCMOTPEHUE
onpezieneHHOMY Kpyry il K 5To# kateropuy MOXKHO OTHECTH ClieoBareis, 10-
3HaBaTellsl, IPOKYypPOpa U Cy/I.

OGparasich K KOHCTUTYLIHOHHOMY 38KOHOJATEJILCTBY, B KOTOPOM BC€ SICHO
HAMUCAHO, KAXKIBIM IPaXKJaHWH MMeeT MPaBO Ha FOPUIHYECKYI0 NMOMOMIb MCXOIIS
W3 TOTO, YTO HUKTO HE JIOJKEH U He 00s13aH J0Ka3bIBaTh CBOIO BUHY B CBSA3H C I10-
JNIOKEHHEM TPe3yMITIAH HeBUHOBHOCTH. VicXoas u3 yactu 2 crarsy 14 YronosHo-
TIpoliecCyanbHOro Kofekca PD: «Ha cTopoHe OOBUHEHHs JISKHUT HOIIA J0Ka3blBa-
HHUA U MOJJIEPKKH OOBHHECHHs, ONMPOBEPIKEHUSI JOBOAOB, KACAIOLUUXCS 3aLIUTBL
110/103peBaeMoro, OOBHHAEMOrO HIIH nozcy uMoroy. !

B TeueHWM J0JIrOro BpeMeHH Pa3BUTHs ¥ HOBOBBEIEHHM, [IPABOBOE IM0JIO-
JKeHHe BCeX 10JI03PeBaeMbIX, OOBHHIEMBIX H IHOJCYAMMbIX JIML ObLIH BO MHOTO
pa3 pacimupenbl, Ho ecnu Mbl IIOCMOTPHM Ha JTMTEPaTypPHbI 0630p pOCCHHCKOTO
YrOJNOBHOTO CyOTIPOU3BOJICTBA — «HA CTA/UHU MPEIBAPUTEIIEHOrO pacc/ie/loBaHus

B OCHOBHOM TIPHCYIIl OOBMHUTENBHBII YKIIOH, IO3TOMY [O3MIIHST OOBHHEHUS CUJIb-

| Y ronioBHO-TIpoLIECCY albHbIl Kozeke Poceniickoit @enepaunu ot 18 exadpa 2001 r. N 174-@3 (¢ u3MeHeHHUAMH
ot 02.08.2019.) // Cobpanue 3akononaTenscTBa Poccuiickoii @enepaunn, 2001, N e AT,



Hee MO3UIIMM 3alUTh».> B 0630pe yke HOBOro YroJOBHO-NPOLECCYalbHOIO KO-
nekca Poccuiickont @enepanuu (manee no tekery YIIK P®) — uner npenstcrsue 1
MpefoTBpallleHie OOBUHHTENILHOro ykinoHa. CeHdyac MAET BO3MOKHOCTH MPELo-
CTaBJIEHHS COCTA3ATEIFHOTO YIOJOBHOTO MPOIecca U 3TO 3HAYUTENBHO YCUITUBAET
MO3ULIMIO 3aLIUTHL.

Kak OmMCcaHO BBIIIE, OJHHM W3 MpOLECCyalIbHBIX ACHCTBUM, KOTOPBIC
[peyCMOTPEHBI 3aKOHOM, SIBJISICTCS BO3MOKHOCTb a/BOKara cobupare M Ipejo-
CTaBIIATH JOKA3aTeILCTBA. DTa (DYyHKIUS [IPe0CTaBIeHa B COOTBETCTBUU C HacCThiO
3 cTaTeu 6 3aK0HA 00 aJBOKATYPE, IJle FOBOPUTCS, YTO «aIBOKAT BIpaBe COOMPATH
CBeJIeHUS, HeOOXOMMMBIE JIJIs [TPEIOCTaBICHUS IOPUIAUYECKON MTOMOLLH, TAKIKE CO-
6UpaTh U IPENOCTABISITh JOKYMEHTBI, KOTOPbIE MOTYT OBbITh BEILECTBCHHBIMH HIIH
MHBIMHE JIOKAa3aTelbCTBAMU, TPHBIEKATH CICLHANICTOB HAa JOrOBOPHOI OCHOBE
JUISL pa3bACHEHHs] BOIIPOCOB, KACAIOIIMXCS BOIPOCA IOPHIANYECKOH MOMOLIH, huxk-
CHpPOBATH COMIEPIXKALIYIOCS B MaTepHranax jea uHbOpMauo».’

Bomnpockl 0 BO3MOXKHOCTAX 3aIlMThl JOBEPUTEIIs aABOKATOM-3allUTHAKOM
Ha CTAIMH [IPEABAPUTENHHONO CJICACTBU U JO3HAHUS B Halll COBPEMEHHBIH BeK
MMeeT aKTyaJbHBIH Xapakrep. [loaTomy s B3sna oTy TéMy ¥ TIONbITallach HarJsHO
pazobparth ee B cBoel KypcoBoi paborte.

Lens nacmosiuyeti Kypcogoti pabompl — 3TO MOTHOLEHHOE PACKPBITHE TEMBbI
y4acTHsl, Ha ITale [IPeIBAPUTE/ILHOrO paccieIoBaHus, aBOKaTa-3alllMTHHKA, aHa-
/113 HOPMATHUBHBIX aKTOB, aKTyaJIbHBIX 3aKOHOB, Pa3AM4HBIX MPAKTUK, CBA3AHHBIX
C yuacTHEM a/IBOKaTa-3allUTHUKA, & TaK)Ke NPeIIIOI0KHUTEIPHO 0XapaKTepU30BaTh
BO3MOYKHOCTH YCOBEPILIEHCTBOBAHUSI HOPMAaTUBHO-TIPABOBOM 0a3bl.

Ipedmemom mexywetl Kypcoeol pabomer SBISETCs IEHCTBYIOMMHE YTo-
JIOBHO-TIpOIIecCyanb bl Koxeke Poccuiickoit ®esiepanuu u OegepanbHbil 3aKOH

«O6 aBoOKaType M aJBOKAaTCKOW aesTenpHOCcTH B Poccuntickoi Depepaniuny.

2Crenosckuii FO.U. Cyne6ras Bracts. M., 2004. — 150 ¢,
3®emepanbHbiit 3akon ot 31 mas 2002 r. N 63-03 "O6 anBokaTcKkoH AeSTENLHOCTH W aIBOKAType B Poccuiickoit

Oepepamu” (¢ u3MeHernamu ot 29 mona 2017 r.) // CoGpanne 3aKOHONATENLCTEA Poccuiickoii Menepatuiu, 2002,
N 23, ¢. 2102; 2004, N 35, ¢. 3607

o



Obvexmamu uccnredosarus CTajlyd TPY bl U3BECTHBIX POCCUMCKUX YYEHBIX,
MPOLIECCYAIUCTOB U BEAYIINX CICUHANIUCTOB-IIPAKTHKOB B OOJACTH YrOJIOBHOTO
OTHOILIEHHUS U aJBOKATCKOMN NeATe/IbHOCTH.

Hopmamueroil ocHo8oll Kypcogoli pabomysl COCTaBUIIN Cy1e0Has MpaKTHKa
[10 YTOJIOBHBIM JIeJIaM U YTOJIOBHO-IIPOIECCYATTBHOE 3aKOHOAATE IbCTBO.

Cmpyxkmypa pabomel cocmoum W3 BBEIEHMs, OCHOBHOW YacTH, KOTOpas
pasziesieHa Ha JBE IVIaBbl, KOTOpPbIE COIEpIKaT WIECTh Taparpaos, 3aKIOUCHUS,

CITHCKA UCITOJIb30BaHHON JINTEPATY PhI.



Iaasa 1. AABOKAT-3aIHTHHK KAaK cy0ObeKT YroJIOBHOIO Ipouecca
1.1. IloHsiTHE H CYLIHOCTH 3aLLIHTHHKA B YrOJIOBHOM Ipouecce

OOpalasich K ClOBapsiM B MOUCKAaX 3HAYEHUS] M TPOMCXOKICHHS CJIOBA
MOJKHO 3aMETUTh, YTO IOHSTHE «3alIUTHUK» TECHO IEpEIIeTaeTCs C MOHATHEM
«a7BOKAT-3aLIUTHUKY. 3aLIUTHUK — OTO «TOT, KTO OXpaHsieT, obeperaer, TO e, 4TO
aZBoOKaT»}, a camo JlefiCTBUE «3allUIIAThy 03HAYAeT IIPEIOXPaHUTh, 00€301acHTh
oT 4ero-HHOYAb».” CaMo CIIOBO «aJBOKAaT» MMEET JIATHHCKOE IPOUCXOKACHAE U
03HA4YaeT «IPU3bIBATH, NOMOTaThy. PychbHKalya 3TOro ciosa 3adHUKCHPOBaHA
eiie co BpeMeH npasnenus [lerpa I, xors repebie YNOMHHAHNS OTHOCATCS K MPO-
(beccHOHANBLHBIM MOBEPEHHEIM B cynax Ha Pycn XV Beka. OdwunuanbHOR AaTOH
CTAHOBIIEHUS A/TBOKATYPEI IIPUHSTO cunTaTh 20 HOA0ps 1864 roma. FimenHo ¢ TOro
MOMEHTA MOYKHO OTCYMUTHIBATH CTAHOBJIEHHs 3ALIMTHAKA KaK OJHON W3 TJIaBHBIHN U
OYeHb BAKHBI (PUIYp MPOM3BOJACTBA 10 Pa3HBIM HATPABICHHAM, TAKH Kak yrojoB-
HOe, FPakIaHCKOe M aIMMHUCTpaTHBHOE. brarogaps 3aluTHUKY HICT

3allMTHAK — 9TO OIHA W3 MIABHBIX M BaXKHBIX (DUI'Yp NMPOU3BOJCTBA IO
yroJIoBHEIM jenaM. MiMenHo 6raroapsi 3allUTHHKY NPOHCXOMT 3aIlluTa BCEX TeX
MHTEpPECOB, KOTOpble 00YCIaBIMBAIOTCS COLUMAIBHON MOTPEOHOCTBIO €TO M0A3a-
ATHOrO. PaccMaTrpuBasi CO CTOPOHBI YTOJIOBHO-TIPOLIECCYANbHBIX OTHOLICHHI:
«IAYHOCTBIO BBICTYTIAeT OOBHHACMBIH HITH 110/103peBaeMblil — MOJA3AIMTHOE JIULIO,
[O7I0KEHUeM — YroJoBHOe mnpecienosanue».’ JUis JOCTHKEHHUs OIpPeIeeHHBIX
notrpebHOCTEH, KOTOPBIE 3aKII0YAIOTCS B TOM, YTOOB! HE OBITH MPUBJICUCHHBIM K
YTOJIOBHOM OTBETCTBEHHOCTH M OCY)KICHHBIM 110 YIOJOBHOMY €Iy, JIMLO Camo-
YTBEPIKAAETCs, TO €CTh BBIPAKAET OMNpPEETCHHYIO CAMOCTOATENIBHY IO TO3HIHIO 110
jeny, KOTopasl IpH JaJbHeiilieM paccMOoTpeHuHd OyIeT UM apryMeHTHpOBAaThCs B
[porecce MO3HABATENBHOMN AeSITeIbHOCTH 110 YCTAHOBIEHHIO 00BEKTUBHOH HCTH-

HBI COBEPHICHHOTO IPECTYITHOI'o negaust. Taxkas OesTelIbHOCTL OCYILIECTBIIACTCH

4+ Oskeros C.1., IIsenosa H.1O. Tonkossiit cnoBaps pycckoro si3bika: 80000 cioB 1 ppaseonornyeckux BbIpakeHU
_ 4-e w3n., noronHenHoe. M.: U'TH Texuonoruu, 2006. — 944 c.

> Tam xe.

6 CmoneHckiil MLA. AIBOKATCKaA AeATENBHOCTh U afBOKaTypa B PoccHu: Kype ansokaTckoro npasa // Beiciee
obpaszosanue, Qenitke. 2015. - 331c.



IPaBOOXPAHUTENIbHBIMUA OpraHaMd B TIOPSAKE YIOJIOBHOIO CYJIOIIPOM3BOJICTBA.
OOBuHsIEMBIN BIIPaBe HUCIOIL30BaTh «BCE HE 3aIPELUCHHbIE YTOJOBHBIM, yIOJI0B-
HO-TIPOLICCCYaJIBHBIM 3aKOHOAATEIbCTBOM M JPYTMMH HOpPMaMH U 3aKOHaMH
NpefiocTaBlIeHHEBIe eMy TIpaBay.’

Kak y’xe TOBOpUIIOCH, 3alIUTHUK SIBJISIETCS CyOBEKTOM NPaBOIPUMEHEHHS.
Ha Moii B3rsil, 9TO CBSI3aHO C TEM, YTO JaHHAas COCOOHOCTb NMPUMEHSAETCS IS
MCIIONIB30BaHUS ONPECICHHBIX IOPHANYECKUX CPEACTB M HOCHTEJICH IS HCIIOJ-
HEHHS CBOMX OOS3aHHOCTEH 110 3alIUTe ITpaB U HHTEPECOB CBOEr0 IOA3alHUTHOrO.
[Ipy cBOEM y4yacTHH IPaBO3ALIMTHHK OCYIIECTBIISET 3aIIUTy CBOEro KIMEHTa IO
BCEM CTAIMSM YIOJIOBHOTO CYIOIMPOW3BOACTBA, B TOM YHMCIIE CIIEACTBEHHOTO Jei-
CTBUSI, a TAK)Ke «3HAKOMMTCS C MPOTOKOJAMH, BBICKA3bIBAET [0 HUM 3aMeuaHus,
paspabaTbIBaeT TaKTHKY 3allUThl, COOMPAET U MPEAOCTABISET JOKa3aTe/1bLCTBa, 3a-
SIBJIAET XOJIaTaiiCTBa O MPOBEASHUH CJIEICTBEHHBIX nedcTBui»® ¢ yyactrem cBOEro
ximuenTa. CornmacHo cratee 53 VIIK P@, 3aMTHUK peann3yer CBOH ITOJTHOMOYMS
TIpUMeHsisi HOpPMbI T1paBa, KOIr/la 3asBJIsIeT Pa3IMYHbIe X0AaTauCTBa B MUCHMEHHOM
BHIE, 100 rojaeT xanodsl cornacHo cratee 125 YIIK P® ma HesakoHHbIE ACH-
CTBUS WJIM PELLICHHUs, COBEPLICHHBIC ciaenoBaresem.’ -

Urtak, cebnasich K yactu 1 crateu 49 VIIK PO, nox 3aliuTHUKOM NOHUMA-
eTcsl «INLO, KOTOpOe OCYILECTBISIET HEKOTOPYIO ONpeNeIeHHY 0 3alIUTy [IpaB U
MHTEPECOB, T0/103PeBaeMbIX U OOBHUHIEMBIX, & TAKIKE OKAa3bIBalOT UM BbICOKOKBA-
NU(QUIUPOBAHHYIO IOPHAWYECKYIO IIOMOLIb [0 JejlaM YTOJIOBHOTO Harpasiie-
ausi».'” Bcam o6paTuThest K 4acTH 2 YIOMSHYTOH CTaThH, TO Ha CTOPOHE MOA03pe-
BaeMbIX ¥ OOBUHSIEMBIX B Ka4eCTBE 3alUTHUKOB MOTYT CTaTh TOJLKO aJBOKATHIL.

Hanpumep, B ogHOM 13 cBoux onpeenennit Cyaeonas Komnerns BC PO perunna

7 I'punenko A, B., Koctaros 10. A., Hescknii C. A, logmuGaxus A. C. Ansokatypa B Poccuitckoii Denepaimu.
Vueonux; TK Benbwu, [pocnekr - M., 2016. - 208 c.

§ denepansubiii 3akoH oT 31 maa 2002 r. N 63-03 "O6 ansokatckoii 1eATeNLHOCTH H a1BOKATYDE B Poccuiickoii
denepaunn” (¢ usmeneHnsamE ot 29 mons 2017 r.) // Cobpanne 3akoHonarenscTea Poccuiickok ®enepauuu, 2002,
N 23, ¢. 2102; 2004, N 35, c. 3607

9 YronosHO-TpoLeccyansHbIil kogeke Pocentickoit Menepaunu ot 18 nexabps 2001 r. N 174-03 (¢ u3MeHCHUAMH
ot 02.08.2019.) // Cobpanue 3akonopatenscTa Pocenitckoit @enepaunn, 2001, N 52, ¢. 4921.

¥ Tam xe :



OTKa3aTh B JIOMyCKe B Ka4eCTBe 3allMTHHUKA JIML0, KOTOPOE HE UMEJIO CTaTyC a1Bo-
xara.!!

B cuny @enepalpHOro 3aKOHA, a/JBOKAThI IPU3BAHEI CTOATh HA CTpaxe
[paB ¥ MHTEpecOB CBOMX nosepureleil.'? B cBoeit pabore E.B. BacrkoBckuit oT-
MEuaeT TO, YTO «aIBOKaTypa MpeACTaBiseT COOOH 3alUTHULYY WHIMBUIYATbHBIX
MpaB rpakaaH BO UMsSI M MHTepecax OOLIECTBAa U SIBIAETCS TaKUM ke (PaKTOpoM
[paBoCyHs, KaK Cy[ M MpOKypopckuil Hamsopy»." Tak kak afBokarypa, sB/ssCE
YaCTHIO TPAaBOOXPAHUTENILHOM CHCTEMbI, B COLMAJBHOM I[UIAHE OCYMIECTBIIACT
JIBOMHYIO HepasieNbHyIo IyOJnuuHylo poiib, TO C OJHOH CTOPOHBI, aBOKATypa —
3TO HeKuil criel)UUecKuii IpaBOOXPaHUTENIBHEI OpraH, ¢ JIpyrord CTOPOHbI OHa
OCYLIECTBIISIET COLMATBHBIN KOHTPOJB B chepe pasiMIHbIX BHIOB NPaBoCy s

CornacHo nmyHKTy 1 ctatbeu 2 @3 «O0 aaBOKATCKON JAESTEIEHOCTH U aaBO-
katype B Poccuiickoit @enepanuu» aaBOKAT NpPEJCTABISETCS «HE3aBHCUMbBIM

4 B TOM 4HCIE CO-

npodeccHOHaTbHBIM COBETHUKOM TI0 IPABOBBIM BOIPOCAMY
BeTHHUKOM I10/103PEBAEMOT0, OOBUHSIEMOTO Ha 3Tale MPeJIBaAPUTEIbHOIO PacCye/1o-
BaHUS.

AIBOKAT-3alIMTHHK, HCXOMIS U3 cTaTthu 49 VIIK P®, crateu 48 Konctury-
u PO u crateit 6 u 7 3akona 06 agBokaType, €CTh IapaHT COOIIO/IeHUs 1TPaB U
WHTEPECOB CBOErO JIOBEPUTEIIS.

Ecnu obpatutsest Kk YIIK PO k yactu 2 ctaThi 49, TO MO ONPEIeNeHHUIO
WJIM TTOCTAHOBJIEHHIO Cy/1a B KAYeCTBe 3alllUTHUKA MOTYT OBITh IOIYIIEHbl, Hapsay

C aBOKATOM, KTO-TO M3 OJIM3KHUX POJCTBEHHUKOB OOBHMHAEMOIO HIIH noboe uHoe

JIWII0, O JIOIYCKe KOTOporo OyIeT XO[aTancTBOBATh o6BunseMbIiy.> TTox «Bau3-

' Onpenenenne Cynebroit Komnernn mo yronosusim aenam Bepxosroro Cyma P® N 50-002-65 no pemy N 50-
002-65 ot 13 mapra 2003 1.

12 PegepanbHbiii 3akoH 0T 31 Mast 2002 r. N 63-®3 "O0 anBoKaTCKOH AEATENBLHOCTH K afBOKaType B Pocchiickol
denepauun” (¢ uameneruamu ot 29 mona 2017 r.) // Cobpanue 3aKOHONATENLCTBA Poccuiickoii @enepaunu, 2002,
N 23, ¢. 2102; 2004, N 35, c. 3607.

I3 BacbkoBekuil E.B. OCHOBHBIE BONPOCH! anBokatckofi atukn // Tpaauuuu ansokarckol stuku: M36p. 1p. Pocenii-
ckux u dpantyscknx ansokaros (XIX-nauano XX 8.). CI16., 2004, C. 287

4 ®enepanbHblii 3akon o1 31 mas 2002 r. N 63-®3 "O6 aaBOKATCKOMH ACATENLHOCTH U a1BOKAType B Poccuiicko#
Genepaunu” (¢ u3meHeHHAMH oT 29 wioiig 2017 r.) // Cobpatue 3aKOHOMATENBCTRA Poccuiickoit Memepaunn, 2002,
N 23, ¢. 2102; 2004, N 35, c. 3607.

IS Y ronoBHO-TpoLieceyanb bt koaeke Poceuiickol ®enepanun ot 18 nexadps 2001 r. N 174-D3 (c u3MeHEHHAMH
ot 02.08.2019.) // CoGpanue 3akoHoaaTenbcTa Poceniickoii @enepamnn, 2001, N 52, ¢. 4921.
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KAMH POJCTBEHHHKAMHK», KOTOpBIE ompenensiorcs B myHkTe 4 crateu 5 YIIK PO,
10pa3yMeBaeTCs CIEyIOMNNA KPYT JTHLL:

1) cympyra, cynpyr;

2) ponmuTenu, yChIHOBUTEIIH;

3) neTtH, yCBIHOBIIEHHBIE,

4) pomHbIe cecTpa U OpaTbs;

5) nemymika, 6a0yika;

6) BHYyKH.'®

[ToMuMO XofaTalicTBa OOBMHSEMBIH, IMOI03PEBAEMBIN JTOIKEH COOMIOCTH
ellle OJTHO YCIIOBHE — OM3KHI POACTBEHHUK UIIM JPYTO€ JIULO HOJDKHBI OBITh 005-
eKTUBHBIMU B OKA3aHMUM IIOMOIIM OOBHUHSEMOMY JIMIy B YTrOJOBHOM CYJOIPOH3-
BOJICTBE. BhICTynarh B KauecTBE 3alllUTHHKA OJM3KHM POJCTBEHHMKAM U HHBIM
JIEIIAM MOYKHO JIMING B CyAeOHBIX CTaJUsAX Ipolecca.

1) BO-NEpPBBIX, 9TO BBIXOIWUT W3-3a TOTO, YTO PelICHHEe MPUHMMACTCS Cy-
JIOM;

2)  BO-BTOPBIX, pe4b UAET TOIBKO 00 OOBUHACMOM, a HE [10/[03pEBACMOTO.

OOGBUHAEMBIH, B 3TOM cliydae, HIMEHYEeTCs noﬁcyﬂuMmM, eclii B OTHOLLIE-
HHH HEro YTroloBHOE JIe/I0 Ha3HAUeHO K Cy1e0HOMY pa3OupatesbCTBy .

OnHUM CJIOBOM, €CTh JBE€ CTOPOHBI, KOTOpble WMEIOT MHOr0 MHEHUH U
B3MUISIZIOB O BO3MOXKHOCTH Y4YacTHs B TIPEABAPUTEILHOM CJICICTBUM HA psly C ai-
BOKATOM OJIM3KUX POJICTBEHHMKOB WIIM MHBIX JIMI], O JOITYCKE KOTOPBIX XOJaTaM-
crByeT 06BUHseMbIN. HekoTopbIe CUMTalOT — 18, «OJIM3KHe POJACTBEHHUKH U UHBIE
JpyTHE JHUIA, KOTOPbIe BCTYNAIOT B JIEJIO MOC/e [0Ja4i XONaTanCTBa 00OBUHSIEMO-
ro MOTYT Y4yBCTBOBAaTb B IPEBAPHTETHHOM CIIE/ICTBUH Ha PALY C azBokatom».'”
Jlpyrue e — TaKoe y4acTHe HEBO3MOXKHO, YTO «B POJIM 3aIIMTHUKA MOXKET BBICTY-

math TONBKO aaBokat.'® Koncruryuwonnsiit Cyn Poceniickoit denepannu B paae

16 Y rof0BHO-TIpoLIECCYabHBI Kofeke Poccuiickol @eaepaiun oT 18 nexabps 2001 r. N 174-D3 (¢ u3MeHEHHAMH
ot 02.08.2019.) // CoGpanue 3akoHonatenscTsa Poceniickoit denepaunu, 2001, N 52, c. 4921.

17 Jlepn A.A., Urnatsesa M.B., Kanuia E.H. OcofennocTn npeABapuTe/IsHOTO PacCieN0BaHMs NPECTy IIeHUH,
OCYLLECTBIAEMOTO C yuacTieM aaBokata. - M.: I0pmurungopm, 2003. - C. 18

B oporkos A.IL, Tumodeer A.B. 900 oTeeToB Ha BONPOCK! NPOKYPOPCKO-CNEACTBEHHBIX paboTHHKOB MO MpHMe-
nenmo YIK P®: KomMenTapuii, - M: Dksamen, 2004, - C. 121; I'puropbes B.H., [Tobenxun A.B., Awun B.H.
YronosHslit mpouece: Yueduuk. - M: 3xemo, 2018. - C. 129-130.
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CBOMX PELIEHUI TOXKE BbICKA3asl CBO MO3ULIUIO IO 3TOMY BOIIPOCY: «B Ka4eCTBE
3alIUTHUKA Ha MPEJABAPUTENLHOM CIIEACTBAM JOITYCKAIOTCs TOJIBKO T€ JIMIA, KOTO-
phle COCTOSIT B KOJUIETHH aaBokatoBy».'” CToWT oTMETHTh, 4To B KOHCTHTYIHH
Poccuiickoii @enepalliil IPUMEHUTENIBHO K IIOJ03PEBAaEMbIM M OOBHUHSIEMEBIM pea-
NM3anus [IpaBa Ha ToTy4YeHre Npo(ecCHOHaNbHON I0PHINYEeCKOH IOMOLIM ITPOKC-
XOJUT C TIOMOLIBIO a/IBOKaTa.

OpHo3Ha4yHas MO3UIHS KacaTelbHO 3TOro nosoga onpezaenena [lnenymom
Bepxosuoro Cyna B [Tocranosnennu ot 05.03.2004 N 1: «ITockonbky B cooTBeT-
ctBu ¢ gacThio 2 crathu 49 VIIK PO oaue u3 GIU3KHAX POACTBEHHUKOB OOBHMHS-
eMOro WJIM APYroe JIUI0, O JOIMyCKe KOTOPOro MOKET X0JaTalicTBOBaTh 00OBUHsIE-
MBI, MOJKET OBITH JOIYIIEHO CyJ0M B Ka4eCTBE 3allMTHHKA TOJIBKO Hapsay ¢ aj-
BokaToM. [Ipy NpHHATHA OTKa3a OT aJBOKaTa BjeyeT 3a COOOH mpeKpalieHue yJa-
CTHS B JieJIe ATOTr0 JIMIa (3a UCKIII0YeHHEeM MOMEHTOB, KOI'Jla HAeT MPOU3BOJACTBO Y
MupoBoro cyapu)».2’ OTka3 oT 3allUTHHKA He 00s3aTeleH JUls Cle/loBarels, 10-
3HaBaTeas U cyza. B ciiydae OTKa3a OT 3alllUTHUKA M003peBaeMblif H 00BHHsIC-
MBI} HE JMILEH MMpaBa B JajbHEHIIeM X0JaTaHCTBOBATh O JIOIMYCKE 3allMTHHUKA K
YyYacTHIO B MPOU3BOJACTBE 10 YTrOJOBHOMY [eiy. Iioriycx 3alllUTHUKA HEe BeJET K
TTOBTOPEHUIO BCEX MPOLECCYaTbHBIX NSHCTBHH, KOTOPBIE K TOMY MOMEHTY ObLIH
y)Ke BbIITIOJTHeHbl. bojee moapoOHOe onucaHue MpaB 3alIUTHUKA C MOMEHTa JI0-

Mycka K y4acTHIO B YrOJIOBHOM fiesie Gy ayT oTpaxkeHbl B ['1aBe 2 naHHOW paOoTsl.

1.2. MoMeHT A0NYyCKa aJABOKATA-3ANTHHKA K y4aCTHIO B YTOJIOBHOM JeJ1e.

Cinyuau o6s13aTeJIbHOTO Y4acTHS 3alIHTHAHKA

B nHauane aHanu3a Ha0 ONpPeIeTUThCS, YeM SIBISETCS AOIMYCK 3allUTHHKA K
YYacTHIO B YTOJIOBHOM CyZONPOH3BOJACTBe. Eciu OOpaTHThCS K JIEKCHYECKOMY

3HAUEHUIO CJIOBA «JIOIMYCK» - MPaBO BXOJ1a WX J0CTyIa Kya-HUuOy b, «Pa3speiinTh

“Tocranoenenue Konctutyunonneiit Cya PO or 28 aneaps 1997 r. N 2-I1 no nemy o nposepkd KOHCTHTY IHOHHO-
CTH vacTH "eTBepTOii cTaThy 47 YronosHo-mpoueccyansHoro koaekca PCOCP B ceasu ¢ xan00amu rpaxian E.B.
Awnrunosa, P.JI, Tutica u CB. AGpamoea // Poccuiickas rasera. -1997.- 18 despas

20 Mocranosnenne [Nnenyma Bepxosroro Cyaa P@ ot 05.03.2004 N 1(pen. ot 23.12.2010)"O npuMeHeHN CyaaMH
HOpM YronoBHO-TIpoLiecCyaibHOro koaekea Pocculickoit @enepaunn”//"bioaneters Bepxosroro Cyna PO", N 5,
2004 '
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KOMY-JTHOO y4acTBOBaTh B 4eM-IM0O; AaThb paspelleHHe Ha Y4acTHe B YCM-
mubo».?! B HameMm ciydae mojpa3syMeBaeTCsl MpPEeAOCTaBleHHe pa3pelLCHHS Ha
ydacTHe B YrOJIOBHOM Jielie B KadecTBe aJBoKara-3almrHuka. M3 aroro crexyer
TO, YTO MOMEHT JIOIyCKA — HEKOTOPEIH ITPOMEXKYTOK BPEMEHH, B TeYEHHH KOTOPO-
ro y 3allATHAKA €CTh BO3MOYKHOCTb OBITH JOIYIICHHBIM K y4acTHIO B JIC/I€ 1 OH
MOT MPHCTYIHMTh K PEaju3aliiil CBOMX MPOLECCyalbHbIX NpaB H OOsM3aHHOCTEH.
JIonycK 3alMTHAKA K IEIONpPON3BOACTBY — 3TO BayKHEHIIas MpoleccyalbHas ra-
PAaHTHSI, CBA3AHHAS C MOTy4eHHeM TpaBa Ha KBAIM(UUHPOBAHHYIO IOPUANYECKYIO
MTOMOIIIb.

JIoTyCK a/IBOKATa-3alIMTHAKA K YJaCTUIO B JIEIC YTOJIOBHOIO HallpaBIICHNUS
BO3MOJKEH TI0 TpejlycMoTpeHHoMy B dacTu 2 ctatby 48 Koncrutyrwn PO 1 yacth
3 ctatbu 49 VITK P® KOHCTHTYLHOHHOMY MPEANHUCAHHUIO: «KaXKBIH YellOBeK, KO-
TOpPBIH OGBHHAETCS WIH I0J03PEBAeTCs B COBEPIIEHUM TMPECTYIIEHHS HMEET I1pa-
BO Ha oOpallleHre 3a IIOMOIIBIO a/IBOKaTa ¢ MOMEHTA €ro 3aJepiKaHis, 3aKiroye-
HUS TI0JT CTPaXy, NPeIbABIEHAs] OOBHHEHIsY.”> B COOTBETCTBHM YacTH 3 CTaThu
49 VIIK P® B0o3MOXKHO 0oJiee paHHEee y4acTHe 3alllUTHUKA B IPOLIECCE — «HAYHHAs
¢ BO30YI)KIACHUS YTOJIOBHOTO Jiejia ¥ TIpH ocymeCTBnéHHH Mep TpollecCyalbHOro
[IPUHYIKIEHUS, UHBIX JeHCTBUI, KOTOpbIe 3aTPardBaioT [1pasa W CBOOOMBI M0/I0-
3peBaeMOro B COBEPLICHUH PECTYTIIeHNs nuua».”® Kak Gymer ckazaHo janee, J0-
MyCK K YY4aCTHIO B YTOJIOBHOM Ipoliecce Ha Oosiee paHHUX CTaUsAX paccie/loBaHHs
CIIOCOBCTBYET MOSIBIEHHUIO 60JIee PaCIIMPEHHOro 00beMa BO3SMOKHOCTEH 10 obec-
TIeYEHUIO [IPaB M0[03PEBACMOr0 MM OOBHHIEMOTrO.

ITpu HaNW9UU yIOCTOBEPEHHUs aABOKATa, OpAepa, KOTOPbIH COOTBETCTBYET
aJ[BOKaTCKOMY 0Opa30BaHMIO, 3aIMTHUK MOXKET OBITH JOMYLICH K Y4acTHIO B yTO-
JIOBHOM CYIOIPOU3BOACTBE B IPETyCMOTPEHHOM YTIOJIOBHO-IPOLECCYalIbHOM 3a-

KOHOZATeIbCTBE MOpsiAKe. BRIMMCEIBAEMBIH OpJep UMEET YCTAaHOBJIEHHYIO (opmy

2Oseros C.H., LLBenoa H.IO. Tonkosslil cnoBaps pycckoro s3bika: 80000 ciios 1 (ppasconornyeckiX BeIpae-
Uil — 4-e w3, gononHenHoe. M.: UTU Texnonoruu, 2006. — 944 c.

22 Konerutyuus Poccuiickol @enepauy (MpUHATA BCEHAPOLHBIM IOJIOCOBAHUEM 12.12.1993) (c yueTOM MONPABOK,
BHeCeHHbIX 3akoHamy PO o monpaskax k Konctutyuuu PO or 30.12.2008 N 6-®K3, o1 30.12.2008 N 7-©K3, or
05.02.2014 N 2-@K3, o1 21.07.2014 N 11-®K3) // Cobpanue 3akonoaarensctsa PO. 2014, Ne 31. C. 4398.

2 YronoBHo-NpoLeccyalbHbiit koaeke Poccuiickot @enepaunn ot 18 nexabps 2001 r. N 174-@3 (¢ u3MeHeHHAMHA
ot 02.08.2019.) // CoGpanue 3akononatebeTea Poceuiickoi ®enepaunu, 2001, N 52, c. 4921.
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M BBIJAETCS Ha UCIOJIHEHUE KOHKPETHOIO IOPyYeHust, KOTopas yTBepxkaeHa (eje-
paJIbHBIM OpraHoM focTuiu. B sroi dopme oToOpakaeTcst CBEIEHHs O JaoIeM
Mopy4eHHe KOHKPETHOMY aJBOKATy aJBOKATCKOM OOpa3OBaHUM U H3JIaraercs
CyImHOCTh MOpydeHus. B HeM ykasbiBaercsl (pamuiivis, UMsl, OTYECTBO, PETHCTpPa-
[IHOHHBIN HOMEp B PEECTpe aJBOKaTOB COOTBETCTBYIOLIEro cyObekra Poccuiickon
dejepallii, a TAKKE HOMEP, [aTa ¥ MECTO BbIJIa4H y/IOCTOBEPEHHsI. Y Ka3bIBAIOTCS
Ha¥MEHOBaHME, ajpec, Teie(oH, mouTa, (paMuIKs PyKOBOAHUTENs aZBOKATCKOTO
o6paszosanns. [lo urory cobmronenus Bce GopmanbHEl U He(OPMaTbHBIX MPEIITH-
caHWUii, opzep TepeaeTcs Ha pacCMOTPEHHE PYKOBOIAUTENIO JIs €ro MOANHCAHUS
U 3aBepseTCsl IeYaThio.

Wcxonst W3 MPaKTHKH, CBA3aHHOH ¢ fopuandeckor rexnukoi YIIK PO,
CYLIECTBYET MHOKECTBO NPOoGIieM, KOTOpBIE KAcaloTCs JOMyCKa 3alUTHAKA K yHa-
CTHIO B JeJie. BOJIBIIMHCTBO yUEHBIX CXOAUTCS Ha TOM, YTO MJIET HEKOE HaBs3bIBa-
e nonoxedusmu craredl YIIK P®, KkoTopele NOCBALICHBI BCTYIIJICHHIO a1BOKATA
B POJIM 3alMTHHKA 10 YTONOBHBIM JejiaM, TaK Ha3bIBAEMOTO «pa3speLinTe/lLHOTO
nopsiaka». PaccMaTpuBas CleIylOLIMe IOJNOKEHHA YTOIOBHO-NPOLECCYabHOrO
3aKOHa, HHOW CyOBEKT yroJoBHOIO cynonpomBo,uc:Téa, KOTOPBIM SIBIISIETCS JIUIIO,
B UbeM NIPOW3BOJCTBE HAXOAUTCS JEN0, a UMEHHO Cle/loBaTelb WM I03HaBaTelb,
JOIyCKAeT aJBOKATA K y4acTHIO B JIeJie B KauecTBe 3aliUTHUKA: YacTh 2 CTaThy 49
«B KauecTBe 3alUTHUKOB JIOITYCKarOTCs anBokaTb»>', acth 4 craten 49: «aaBo-
KaT JOIMYCKAETCs K YYacTHIO B YTOJIOBHOM nene..»%, yacThb 1 cratbu 53: «c¢ Mo-
MEHTa JOIyCKa K y4acTHIO B yTrOJOBHOM nene...».?% 3akoH He JaeT 4eTKOro ompe-
fesienusi, 00sI3aH M ClIe0BaTelb WIK J03HaBaTelb JIOTYCKaTh, HIIA HE JI0IyCKaTh
3AMUTHUKA K YY9aCTHIO B YTOJIOBHOM Jejie H eCTh JIM Y HEro npaBo Ha TAKWe JeH-
crus. [Topsamok oOpaleHust 3l THUKA, KOTOPBIH 3aKIIOYHII COIJIAIIEHNE € 10BC-
pUTeJIeM, K JIMLLY, HACICHHOMY BJIACTHBIMH [IOTHOMOYHAMH TOKE HE yPeryanpo-

BaH. TaKum OGPaSOM, €CIIH Y cJIefoBaTe/Is U1K JI03HaBAaTEJS €CTh MPaBo Ha AOITYCK

2 Y roIoBHO-TIpOLECCYaNbLHEII Konexe Poceuiickoit @enepatii OT 18 nekaGps 2001 r. N 174-P3 (¢ usmeHeHUAMH
oT 02.08.2019.) // Cobpanue 3akoHoaaTebcTBa Poceuiickoi denepatiny, 2001, N 52, ¢. 4921.

2 Tam me.

2 Tam xe.
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3aIMTHUKA K YTOJIOBHOMY JIeJly, TO aJBOKAT BEIHYKIEH IIOAaTh XojaTaicrso. Ho
eclld Ha CIIEJOBATENs WIIHA JI0O3HABATE IS BO3JIOKEHA 0053aHHOCTD AOIYCTHTh alBO-
Kara B yrOJOBHOE JIeJIo, TO oOpalleHre ¢ Mpock0oi eMy He 00s3aTesIbHO U 10CTa-
TOYHO, JIMIIH YBEJOMHUTE O 3aK/IFOUEHHOM COMVIALIEHUY C [I0J03PEBAEMbIM UIIH 00-
BUHSIEMbIM (IOBepuTeneM). BBIBalOT ciydaun, Koriaa CjleIoBaTeld U J03HaBaTeln
CUMTAIOT, YTO JOIYCK aJBOKaTa K YTOJOBHOMY CYIONPOW3BOJACTBY SIBIISETCS HMX
npaBoM. VI HHOT/Ia OHHU KCIIONB3YIOT 3TO B CBOMX MHTEpecax. M.A. CMOJICHCKHH B
CBOGHl KHMIe MpPHBENl MPUMEP TAKOrO 3JI0YNOTPeOJICHHs «IIpaBay» COTPYIHHKaMU
[enepanbHO# npoKyparypsl Poccuiickoit Mejiepalini B CBOeH pabore. B cooTBeT-
cteun ¢ yacTeio 1 crateu S0 YVIIK P® 3amuTHUK OpUriamaeTcs K Aely 110403pe-
BaeMbIM, OOBHHSIEMbIM HJIM HHOM CTOPOHOMN C COrVIacHsi MOA03PeBaeMoro uiu 06-
BUHSIEMOTr'0: «OMUpAsCh HA JAHHYIO HOpMY 3aKOHA, CIe0BaTelll OTKa3ajlu B y10-
BICTBOPEHMH XOJATalCTBa B JIOITYCKE K y4acTHIO B JieJIe 3allUTHHUKA, CChIIAACh Ha
TO, 4TO OOBHHSEMBIE HAXOMMIUCH 3a Mpesienamu Poccuiickoii Oexepalny (oOBH-
HeHHUe ObLIO TPEIBABICHO 3a09HO) M CBOETO COIJIACHs Ha y4acTue B JIeJie TaHHOTO
3QIIMTHAKA CJIeNOBaTeNi0 He nepenasanu».’’ Tak ke IpPUMEpOM MOXKET CTarTh
aneJUIIIIMOHHOE NoCcTaHoBIeHne, B koTopoMm Cyn aneISALUOHHON HHCTAHIIAU TO
YTOJIOBHBIM JIeNIaM I10Ciie PACCMOTPEHMsl B OTKPBITOM CyIeOHOM 3acellaHuu  pe-
[IKJT OCTaBUTH kanoby Ge3 ynosierBopeHus. CTOpOHA, MoAapLias aneisuroH-
HYI0 %aso0y, Jenana akieHT Ha TO, YTO «Cy/l ePBOi HHCTAHI[MK HEBEPHO CCblia-
ercs Ha TO, YTO 3ALUTHUKOM IO YTOJOBHOMY JeIy JOJDKEH ObITh aiBOKaT, a He
OGLIeCTBEHHbIN 3AIMTHUK, TAK KaK 3aABUTEH XOAATalicTBOBAIM O JOMYCKe 00-
[IECTBEHHOTO 3al[UTHUKA 10 YTOJIOBHOMY Jle/ly He BMECTO aIBOKaTa, a Ha POBHE C
a/[BOKATOM, uTO paspereno Koncruryuumei PO u YIIK POy >

JlaHHAs TIPAKTUKA He COOTBETCTBYET 3aKOHY, Tak Kak, eciid o0paTHUThes K
DenepansHoMy 3akoHy oT 31 mas 2002 r. N 63-03 "O6 anBokaTCKOH NeATeNBHO-

¢ty U agBokaType B Poccuiickoit Penepanun’, corjamenye, KOTOpOe 3aKkIi0HeHO

77 Cmosnenckuit M.A. AIBoKaTCKas AeATeNbHOCTL H amBokarypa B Poccum: Kype ansokatckoro rpasa / Beicuee
oOpasosanne, @enuxc. 2015. - 33 1c,

28 A nesuiimoHHOe TocTaHoBIeHHe Ne22-2471/2017 22K-2471/2017 ot 6 uions 2017 r. no ey Ne22-2471/2017/ 8
casi3u ¢ kanoboit Xpunosa B.H. u Xpunosoit H.IT.na noctanosnenue M3o6nibHeHCKOro paioHHOTO Cyaa Cragpo-

nojsibekoro kpas ot 07 asrycra 2017 rosa
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MEXIY aIBOKAaTOM U JIOBEPUTENIEeM, SIBISETCS KOH(MUASHIUAIBHBIM JOKYMEHTOM U
COIJIACHO MOJIOKEHUSM YacTH 2 CTaThi 6 JaHHOroO 3aKOHa «HUKTO HE BIIpaBe Tpe-
GoBaTh OT QJBOKATa U €ro JOBEepUTEssl, UTOObI OHU IPEIbSIBUIIA COrlalleHue 00
OKa3aHWH IOPUIMYECKOll TIOMOIIM JUIs BCTYIUTeHWs! ansokata B neio».” Eciu
CMOTpPETH CO CTOPOHBI JIOTUKH — KOHOUIACHUMAIBHBIM SIBISIETCSI K TO COITIACHe, KO-
TOpOE JIaeT MO03peBaeMblil U1K OOBHHAEMBIN Ha 3aKIIOYCHHE COMJIAILICHHUS C all-
BOKATOM. B ciiezicTBuu TOro, 4To (hopMaT 3aKIF0OUYEHUs TAKOTO COTJIACHS HE ypery-
npoBaH 3aKOHOM, TO OH MOXET OBITh Ha YCMOTPEHHsI CTOPOH: YCTHBIM, MUChMEH-
HBIM HJIA HOTapHaJIbHO 3aBEPEHHEIM.

Tenepp paccMOTpUM CiTydal, NPU KOTOPBIX HIAET 00si3aTelbHOE yHacThe
aIBOKATa B JeJIaX yrOJOBHOM HampaBlieHHOCTH. DTH MOMEHTHI MpPeyCMOTPEHbI
PoccUMCKMM 3aKOHOIATe/ILCTBOM M peryjiupyercs crateelt 51  YronoBHO-
npoleccyanbHoOro Kojekca Pocculickoi Menepanni:

1) cornacHo mynkry 1 gactu 1 crateu 51 u wactu 1 crarsn 52 VIIK PO:
«MO03peBaeMBlil WM OGBUHSAEMBIH He HAIMCAN THChMEHHOTO 3asBIeHns 00 OTKa-
3e TIPeOCTABIEH s TOMOILH 3AIHTHIKOM;

2) TIOm03peBaeMbli UM OOBHHIEMBIH SIBISIeTCS HECOBEPILICHHOIIETHHM B
TedyeHHH BCero cyaonpoussojcTsa. Eciam mojospeBaeMblil, 0OBHHAEMBIH B Ipe-
CTYIIHOM JIeSHUH B Havaje CyA0NPOM3BOJICTBA OblI HECOBEPIICHHOJIETHUM, HO J10-
CTHT ero B XO€ IMPOU3BO/JACTBA MO JAely, TO 00513aTeIbHOE y4acTue 3alllUuTHUKA He
pey CMOTPEHO;

3) mnomo3peBacMblii WM OOBHUHAEMBIH HE MOXET OCYIIECTBJIATL CBOE
IpaBo Ha 3AIIMTY M3-3a HEKOTOPBIX HEJOMyCTHMBIX NCUXHUYECKUX PacCTPOHCTB
Uy GU3MUIECKUX HeJ0CTaTKOB. TaKUMHM HEIOCTATKAMH U PacCTPOHCTBAMH CIIEAY-
eT cYmMTaTh 3a00JIeBaHMS, B CIEJCTBHH KOTOPBIX I10JO3peBaeMbIH UM oOBUHsIC-
MBIl HE MOKET CaAMOCTOSITEIBHO MPOSIBIIATH KEJIaHWE W OCYIICCTBIISATE BCEMH J10-

CTYIHBIMH criocobaMu CBOE mpaBo Ha 3aluTy, TO CCThb STONPETIATCTBYET JIMYHOM

2 MenepanbHbii 3akoH 0T 31 Masg 2002 r. N 63-@3 "O6 anBoKkaTcKol AeATENLHOCTH U a1BOKATYpE B Poccuiickoi
Qegepanuu” (¢ m3meHeHusMH ot 29 urons 2017 r.) // CoGpaHne 3akOHOLATENLCTEA Poccuiickoit @enepaumn, 2002,
N 23, ¢. 2102; 2004, N 35, c. 3607.

30 YronoBHo-nponeccyaibHbIH Koxeke Pocentickolt denepawwu ot 18 aexabps 2001 r. N 174-@3 (¢ M3MEHEHHAMH
or 02.08.2019.) // Cobpanue 3akononaTenbcTa Poccniickoit @enepaunn, 2001, N 52, ¢, 4921.
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peanu3alyy mpas Juia. K HAM MOXKHO OTHECTH Takue AedeKThl U 3aboneBaHms,
KaK IJIyX0Ta, HEMOTa, OOJIe3Hb 3PEHHUS, OCTPhIE U XPOHHYECKHE 3a00I€BaHus, Y Be-
Ybsl, OrPAHAYMBAIOIIME CIIOCOOHOCTH K HOPMAJBHOMY MEpe/BHIKEHHIO, NCHXIYe-
CKMe PaccTpOMCTBA, KOTOPhIE JIMIAIOT TMOA03PEBAEMOr0 MIIH OOBHHSEMOTO BO3-
MOKHOCTH OCO3HABaTh OONIECTBEHHYIO OMACHOCTH M XapaKTep CBOMX JEHCTBHN;

4) 10j03peBaeMbiii WM OOBHHAEMBIN MJIOXO BIafeeT A3BIKOM, Ha KOTO-
POM BeJIETCSI IPOU3BOACTBO, HITH HE BJIaJICET UM BOOOIIE;

5)  nMIO, KOTOPOMY IpeIbsSBIeHO OOBUHEHNE B COBEPLICHHH TTPECTYIIIe-
HUi, 32 KOTOpbIe MOXKET OBITh HA3HAYEHO JIMIICHHE cB0OO I Ha cpok Oosee 15
net, mub0 B KauecTBE MepHI NpecedeHuss MOKeT OBITh Ha3HAYEHO [10YKU3HECHHOC
nuiLeHre cBoOOABI, THO0 cMepTHas Ka3Hb;

6) TO YromOBHOMY Jejly, KOTOpOe MOIJIeKUT PACCMOTPEHHUIO B CYNE €
yuacTHeM MPHUCSIKHBIX 3ace/laTellen;

7) ecnu «oOBUHSEMOE JHUIO MOAAJIO XOAATAHCTBO O PACCMOTPEHUH yTO-

IOBHOTO Jeia B 0COGOM TIOpsiIke CyneGHOro pasduparesbctsan’!

, KOTOpoe ycTa-
HOBJIEHO U peryimpyetcs raasoii 40 YIIK PO.

[Tpu pacCMOTPEHHH BBILIECTICPEUUCICHHbIX men Ge3 yuacTHs 3alUTHHKA
OyeT CyIeCTBEHHBIM Hapy LLIEHHEM YTOJIOBHO-TIPOIECCYABHOTO KOACKCa.

[To o6mumMm mpasuiam YIIK P® ycranaBiauBaer TO, YTO 3aLIMTHUK yHacT-
ByeT BO BceX JeNnax IMOKa [O0J03peBaeMBblil I OOBHHSIEMBI HE OTKaXeTcsl OT
IOPHINYECKOH TOMOLLH CaMOCTOSITE/IbHO.

SalUTHHUK SBJsSETCS CAMOCTOSTENBbHBIM CyOBbekToM Jiroboro Imporecca.

O6si3aTebHOE YYacTHe 3alIMTHUKA [peJIcTaBiseT co00r YacTh npasa Mojxo3pesa-

eMOoro WM 0OBHHSIEMOI'0 Ha 3alIATY.
1.3. IIpaBoBoii cTaTyc aABOKATA-3AHTHHKA

CornacHOBCeMy BBITIEM3IIOKEHHOMY B IPe/bLIy X naparpadax, y4acTue

B Jelax YrojaoBHOI'O IpOM3BO/ICTBA 3alIMTHHKA, onpeneiieHo ero MpoLecCyajb-

31 yronosHO-NIpoLEeccyaibHELT Kodeke Poceniickoi deqepaliui OT 18 nexabps 2001 r. N 174-@3 (¢ n3MEHEHHAMH
o1 02.08.2019.) // Cobpane 3akoHoaaTenbcTsa Poceuiickoit deaepatiii, 2001, N 52, c. 4921.
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HBIM TOJIOKEHHUEM, €0 BO3MOXKHOCTBIO OKa3aTh HEOOXOJMMYIO BbICOKOKBaNU(HU-
[IMPOBAHHYIO IOPHIMYECKYIO TOMOIIb, TEM CaMBIM O0ECIIEYHBACT 003peBaEMO-
My, OOBHHAEMOMY 3aIlUTy [IpaB. YUacTHE aJBOKATA-3AIUTHUKA B yTOJIOBHOM Je-
Jle 1aeT TTOJHOLEHHYIO Peaau3alliio NpaB Ha 3allUTy [10JI03peBaeMOro Uit 00BH-
HSIEMOro W caM 3al[HTHUK CTAHOBUTCS AKTUBHBIM YYaCTHMKOM YIOJIOBHOI'O IIpO-
mecca.

Craryc 3alIATHAKA OYEHB Y3KO CBSA3aH C BBINOJHEHHEM (QYHKLHH 3alUTHL B
YIOJIOBHOM TIpOLiecce. 3alliTa HAamnpaBlIeHa Ha ONpOBEpXKeHHe OOBMHEHHUS WMIH a-
CTH OOBMHEHHS, JTHOO CMArdeHHe OTBETCTBEHHOCTH OOBMHSAEMOro JIHIA, oo
yMeHBIIIeHie pasMepa yliepOa, KOTOPBIA MOMIEKHUT BO3MELICHHIO 00OBUHIEMBIM
JTULIOM.

CornacHo yactu 1 crateu 6 @eaepansroro 3akoHa «O6 afBOKAaTCKOM aesi-
TeJLHOCTH U aBokatype B Pocculickoit Menepanuu» «MOJIHOMOUMS aliBOKATA, KO-
TOpBIH 3alIMTHUKA JOBEPHTENs B yrOJOBHOM CyIONPOU3BOJCTBE PCTIaMEHTUDY-
totes VITK P®».*? Ho 10 He MPEnsTCTBYeT NPUMEHEHHE BbIlICyKa3aHHOro 3aKOHa
u «Koaekca mpodeccHOoHaIbHOW 3TUKM aJBOKaTa» K JCATEbHOCTH aaBoKaTa-
3alIMTHUKA B YTOJIOBHOM IIpOLECCEe, MOTOMY 4TO OHU TaKKe PeryIupyloT nes-
TeTBHOCTD aJBOKATA M JIOTONHSIOT TPeOOBAHUS.

[TporeccyanbHoe TIONOXKEHHE aJBOKATA-3aIMUTHHKA ONpPEICISeTCs KaK y
CaMOCTOSITEIIBHOIO ydacTHHKa mpolecca. O00CHOBaTh IPOLECCYATbHBIC MOJIONKE-
HUS 3aQIMTHUKA KAaK CaMOCTOSITEJIbHOIO ydaCTHHKA MOYXKHO CIICAYIOLIHMH apry-
MEHTAMH:

1) BO-MepBbIX, 3alIUTHAK HAJE/IEeH 3HAYMTEIBHBIM 00BEMOM IIpaB U 00s1-
3aHHOCTEl, KOTOpbIE TTO3BOJISIOT 3P (MEKTUBHO TPEAOCTABUTE 3ALIATY;

2)  BO-BTOPBIX, 3AIIATHUK MOKET 1 BIIPaBe IPELOCTABIATEL N0Ka3aTe/IbCTRA;

3) B-TPETbHX, 3ALIATHAK UMEET TOJIHOE MPOLECCyanbHOe PABHONpPaBHE C
JIpYrMMH y4acTHHKaMU Ipolecca B TaKUX CoyHasX, Kak npéﬂOCTaBneHHﬂ JaoKaza-

TEJILCTB U YYaCTHIO B HX HUCcClie]0BaHuHU, 3aiABICHHAIO XO,’I&T&ﬁCTB;

2 (e nepanbHbiii 3akoH o7 31 man 2002 r. N 63-@3 "O06 a1BOKATCKOH ASATENLHOCTH 1 aABOKATYPE B Poccuiickoi
@egepaun” (¢ nameHeHuaMu o1 29 uiona 2017 r.) // Cobpanue 3akoHOAATeNLCTBA Poceuiickoit ®deneparmu, 2002,
N 23, ¢. 2102; 2004, N 35, ¢. 3607.
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4) B-4YE€TBEPTHIX, aABOKAT CaMOCTOATECIICH U HE3aBHCHM OT BOJIA ITOA3a-
IMATHOTO B OTHOIICHHWHU Bmﬁopa TAKTHYCCKUX MPOLCCCYAIbHBIX CPEACTB U MCTO-

JOB 3allHUTEI, @ HCXOAHUT U3 KOHKPETHLIX 00CTOSITENILCTB U 3aKOHA.

I'aaBa 2. Y4yacTHe aABOKATA-3aLIMTHHKA B [IPEABAPUTEILHOM CJICACTBHH H

AO3HAHHH
2.1. AJIBOKAT-3aIUTHHK HA NpeABAPUTE/IbHOM CJICACTBHH

OZHHM M3 HENpOCTHIX JeJ SBISETCs] YMEHHe IPaMOTHO C IOPHANIECKOH
TOUKH 3peHUs OLIEHUTH CHTYAlUIO, ¥ OTCTOSATH HHTEPECH TOA3ALINTHOTO Ha JTarle
TIpe/IRAPHTENLHOrO ciieacTBUs. C 3THM MOXKET CIpaBUThCs Oe3 npo6ieM TONbKO
YTONOBHBIN aIBOKAT, KOTOPBIH 00/1alaeT JOCTATOYHBIM ONBITOM, 3HAHWSMH 1 Cca-
MOCTOSITEJIBHO U3ydaeT MIPaKTUKY Jell.

Kax y»xe roBopusocs, cratbst 48 Konmerutyuun Poceuniickoit @enepaiun
rapaHTHpyeT «KaKAOMY KBaIH(QHUIMPOBAHHYIO IOPHINYECKYIO noMomsy.>? Umen-
HO TIPe/ICTABUTEIM OPraHOB CJIEICTBHS MPAKTHYECKH Pealu3yroT JaHHylo HOPMY.
Ouu 06513aHb! TIPEJIOCTABUTH [TOZ03PEBAEMOMY KBATH(ULIMPOBAHHOTO 3allIMTHHUKA,
KOTOPBIH, B CBOIO O4Yepe/b, OyJIeT 3allMIIaTh HHTePEeChl MOJ3AIIMTHOrO BCEMHU
Tpe/lyCMOTPEHHBIMH U He TIPOTHBOPEYalliMK 3aKOHOIATeIbHBIM HOpMaM CII0Co-
OamH.

Komne4Ho e 1110, KOTOPOE TOJ03peBacTCs B COBEPIICHNN IPOTUBOTIPAB-
HBIX TIPECTYITHBIX JAeHCTBUMH, MOKET OTKa3aThes OT ajBOKaTa. B aToM ciytae mo-
J103peBaeMBblii OyeT 3alMIaTh CBOW HHTEPECH! CaMOCTOATEIBHO, 38 UCKIIOYCHH-
eM TeX MOMEHTOB, KOrJa JOJKHO OBITH 00s3aTeNnbHOe ydacTuhe ajaBoKaTa B Kade-
cTBe 3amuTHUKA (cTathsg 51 VIIK P®). O6b4HO MOCNEACTBHSA TaKOro BbiOOpa Xa-
PAKTEPU3YIOTCS IeYalbHBIM UCXONoM. Bee u3-3a TOro, 4To 4amie BCETo JHLIOo He
061ajaeT CrelMaibHbIMU [O3HAHMAMH B O0NACTH IOPUCHPYACHLUMH U OONBILINM

OTIBITOM BeACHUS YTIOJIOBHBIX OCII.

33 Konerutynus Poceuiickoli @enepauni (IPUHATA BCCHAPOIHBIM rOJI0COBAHHEM 12.12.1993) (c yyeToM NOIpaBoxk,
BHeCeHHbIX 3akonamu PO o nonpaskax k Koucrutyuun PO ot 30.12.2008 N 6-OK3, ot 30.12.2008 N 7-OK3, ot
05.02.2014 N 2-®K3, o1 21.07.2014 N 11-®K3) // Cobpanne 3aK0HOAATENbCTBA P®. 2014, Ne 31. C. 4398.
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B nocnennee Bpemsi, nocie moaepuHuzanuu YIIK P®, nonnomouus co cro-
POHBI 3aLUTHI yBeIUYUIuch. Panee cynonponssoactsy B Poccuiickoii Denepanuu
OBLT TIPUCYI OOBUHUTENBHBIH YKIOH, KOTOPBIH HE MCKIIIOYAETCs JaKe Ha dTarne
MpeBAPUTEIEHOTO CIIEJICTBUS.

[IpenBapuTenbHOE CIEACTBUE IIPEACTAET OJHUM M3 OCHOBHBIX 3TAIlOB JIIO-
Goro yroiosHoro jgena. Ha atom srane uier (JOpMHpOBaHKE JOKYMEHTOB Jeia,
coOMparoTCsl J0Ka3aTeNIbCTBA, OTHOCSIIMECsS K JIeITy, KOTOpPble CBHACTENIBCTBYIOT
06 ypoBHe BHHBI [10J103peBaeMoro, Mmoo o ero HeBUHOBHOCTU. Mcxons u3 Beero
BBIIIIECKA3aHHOTO IJIABHOM HEOOXOJMMOCTBIO Ha CTAJIMH TIPEIBapUTEIBHOIO ClIe-
CTBMS KaK pa3 sIBISETCS yyacTHe afBokaTa. IMeHHO OH, KaK OTBITHbIH ClICLIMAIHCT
MOJKET 3asIBUTh XOAAaTalCTBO O IMPOBEIEHHHU PA3IMYHBIX BHJOB IKCIECPTH3, KOTO-
pBIe, B CBOIO 04€pE/ib, MOTYT IIOBIMSATE HA XOJ[ BCETrO JIeld, JIn0o nepeKkBanupuIA-
poBATh CTATBIO ¢ OoNee MSTKAM HaKazaHHeM, JUOO CIOCOOCTBOBAThL M3MEHEHHIO
BLIOpAHHOI CyJIOM MEPEI ITpeceveHHs.

Cornacuo vacti 2 cratei 49 YIIK P® eme ¢ 1 urons 2002 rona Obuin
BBeJIeHBl HEKOTOPbIE OIpe/Ie/IeHHbIe 0COOEHHOCTH — C TOO MOMEHTa Ha JTare 10-
CyieOHOro TPOU3BOJCTBA 3ALUKUTY MOXKET npeaOCTaBﬁHTB TONBKO amBokaT.t An-
BOKAT, B paMKaxX NpeIBAPHUTENILHOrO CJIEICTBUs, MOKET y4acTBOBAThL B MPOBE/E-
HUH OTIENBHBIX CIIeJCTBEHHBIX JIEMCTBUN U 3HAKOMUTECS C MaTepragamMu yrojaos-
HOTO JleJla, a TaK)ke XOJaTalCTBOBaTh, MPEIOCTaBIIsITE MaTepyualibl U JOKa3aTe/b-
CTBa, KOTOPBIE KACAIOTCS Jiena, 00)kanoBaTh JAEUCTBHS CIICICTBEHHbBI OPraHoB.

Yro06Bl aBOKAT YIaCTBOBAJ B Jiejle, OCYIIECTBIISI 3aUTy 10A03PEBaeMO-
O Ha CTAJWH NPeIBAPUTEIILHOTO paccieJ0BaHUsl, €ro Halo NpUriacuth. Bocnos-
30BaThCSl TAKOM BO3MOXKHOCTBIO MOKHO KaK CaMOMY IT0JI03peBaeMoMy, TaK U €ro
NpeiCTABATENSM B PAMKax 3aKOHa U JaXKe TeM JIMLAM, KOTOPbIX [10103peBaeMEIH

[1OIMPOCHIL.

3 YronosHo-npolieccyanbbiii koneke Poceniickoit ®enepaunu ot 18 nexadps 2001 r. N 174-M03 (¢ u3MeHEeHUAMHI
ot 02.08.2019.) // Cobpanue 3akoHoaaTenbcTBa Poccuiickoit ®enepaunu, 2001, N 52, ¢. 4921,
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CyuiecTByeT psii MOJHOMOYHH, TOMOTalOLUME aJBOKaTy OCYIIECTBISAThH
3alATY CBOEro JOBEPUTENs Ha dTalle IpeJBapHTeNbHOro crneacTsus. Huxe mpu-
BeJIEH MepeueHb JaHHOTO psijia MOJIHOMOYHI:

1. Hasnauenue CBHIAHHN C KAHEHTOM JIO [IEPBOrO AOMNpoOca B HEOrPaHU-
YeHHOM KOJIHUECTBE, HaeJuHe U KOH(HUIEHIIHAIBEHO B COOTBETCTBHU B ITyHKTOM 3
yacThIo 4 cratbu 46 u myHKTOM 9 dacTh 4 ctaThu 47 YIIK PO, mynKToM 5 qacTH
3 cratbu 6 MenepanpHoro 3akona «O0 aBOKATCKOW NEATEIBPHOCTH U aJBOKATYype
B Poccuiickoit @enepauun», cratei 18 ®enepansHoro 3akoHa «O colepKaHUH
TOJ CcTpaXkeil mo103peBaeMblX U OOBHHSIEMbBIX B COBEPLUCHUH MPECTYIIICHUIY.

[1opsIOK MPOBeIeH)s: CBUAAHKEY POBOAUTCS HA OCHOBaHMM DenepanbHo-
ro 3akona «O cojiep’KaHHKU O] CTpakeil MOoJ03peBaeMbiX H OOBHHSEMBIX B CO-
BEpIICHUU TIPECTYIUIeHHs»: IPAaBO Ha CBUJAHWE 3alIMTHHKA CO CBOMM IOJ3a-
IMTHBIM 0e3 OrpaHMYeHus X YUCNIa U IIPOJOJDKUTETBHOCTH CBUIAHMS IaeT OPACP
Ha BejeHHWe YronoBHOro aena».’® OCylecTBIEHHE JaHHOTO IpaBa «HE MOKET
OLITH 3aBUCUMO OT YCMOTPEHHUS JOJIKHOCTHOTO JIMIIa WX OpraHa, B IPOHW3BOJICTBE
KOTOPBIX HAXOJIHUTCS yrOJIOBHOE IEJI0, 10 KOTOPOMY OOBHHSIEMBIH HAXOAMTCS O]
crpaxeii».’’

2. 3asBieHUs] OTBOJIOB CJIEJOBATENIO, POKYPOPY, N03HABATEIII0, ITEPEBOI-
YUKy, CIIEUANUCTY, IKCIEPTY, a TAK)Ke XONATalCTB.

3. B cootBercTBUu co crarbeil 58 YIIK PD «aaBokaT MOXKET IIPUBJIEKATh
crienuanucTay.’® Bnarogapsi cONeHCTBUIO CIIELUATHCTa BO3MOXKHO HMCCIE0BaHME
JI0Ka3aTebCTB, PashICHEHHE CTOPOHAM U CyJly TeM, BXOASIIMX B €ro Clennanisa-

1110, pa3paboTKa BONIPOCOB /ISl 3KCTICPTOB

35 Y ronosHO-NpoLeccyanbHsii kogeke Poccutickoii ®enepauun ot 18 nekabpa 2001 r. N 174-@3 (c H3MEHEHUAMH
ot 02.08.2019.) // Cobpanue 3akoHoaaTe bcTBa Poccuiickoii @enepaunu, 2001, N 52,c.4921.

SGCDenepamsumﬁ 3akoH «O cojepanin NoA CTPakKeH Nof03peBaeMblX U 00BUHAEMBIX B COBEPLICHHH MPeCTYIIIE-
uuiy (¢ u3MeHeHusMH ¥ nononsenuamu ot 01.10.2019) // Cobpanue 3akoHOAATENLCTBA Poccuiickoil ®enepauvu
ot 17 wona 1995 r., N 29, ¢, 2759.

37 TMocranosnenne Koncrutymonsoro Cyaa P® or 25.10.2001 N 14-I1 "To aexy 0 npoBepke KOHCTHTYLHOHHO-
CTH TIONOYKEHNU], collepKaluxes B ctathax 47 u 51 YTONOBHO - MPOLECCYANbHOTO KOZeKea PC®CP u nynkre 15
yacTH BTOPOH cTaten 16 Menepansroro 3akona "O cogepkaHUu NOJ CTPAKEH NOLO3PEBAEMBIX 1 00BHHAEMBIX B
COBEpILEHHH NPECTYIUIEHHH", B CBA3H C xanobaMu rpaxiaH A.Il. Tonomunosa, B.I'. Kucnnuwsa u M.B. Mocken-
uega"// Poceniickas rasera, -2001.

3 Y ronioBHO-NpoLieccyanbHbli Koneke Poccuiickoii ®enepauuu ot 18 nexabps 2001 r. N 174-@3 (¢ u3MeHSHHAMH
ot 02.08.2019.) // CoOpaHue 3aKOHOAAaTe/IbCTBA Pocceuiickoit @enepaunn, 2001, N 52, ¢, 4921.
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4. Tlpu npexbsiBieHUd OOBUHEHHUS I0A03PEBAEMOMY WA OOBUHSIEMOMY
aJIBOKAaT MOJKET BOCIIOJIb30BAThCs PABOM IIPUCYTCTBHSL.

5. Tlpu npoBeneHuu nompoca MOA03PEBAEMOI0 aJBOKAT MMEeT IIOJIHOe
[paBo He TOJBKO Ha MPUCYTCTBUE, HO U HA yYacTHe BO BPEMSs ero MpoBeJIeHHMS.

6. AJIBOKaT-3alllUTHUK MMEET NMpaBO Ha o0kaJoBaHWE AEWCTBUI W pelle-
HUH J03HaBaTelsl, IPOKypopa, CIEA0BATEIs.

7. AIBOKAQT MOYKET 3HAKOMHUTHCSI ¢ BCEMH JOKYMEHTaMH, KOTOpLIE BbIHECe-
HBl B OTHOIIEHHH IIOJ3AIUTHOrO, OOBUHSIEMOTr0, a TakXe MMPOTOKOJIOM 3ajiepiKa-
HHSI, C TIPOTOKOJIAMH BCEX CIIEJCTBEHHBIX ICHCTBUH, M HHBIMH JOKYMEHTAMHU.

8. AIBOKAT-3alIMTHUK MOXKET OecnpersTCTBEHHO IPOBOJAUTL CBOE alBO-
KaTcKoe paccieoBanue. Ero aefcTBHA B 9TOM Cliydae ONpeaeseHbl B 4acTH 3 cTa-
o1 86 YIIK P®. B pamka JanHOM HOPMBI 3aKOHA, a/IBOKAT BIIPaBe COOMPATH JIFO-
Ople IOKA3aTe/IhCTBA, Kacarolluecs Aeia, POU3BOAUTE OIPOC JIHIL, C X COTNIACHS.
Taoke, ucxons w3 nyukra 1 gactu 3 cratbu 53 YIIK P®, agBokar-3allUuTHUK
«MMeET BO3MOYKHOCTh 0OPATHTHCA K YC/IyraM CrelralncTan.”

9. I1pu Ha3HAYEHUH IKCTIEPTU3BI aJBOKAT UMEET IPAaBO Ha O3HAKOMIJIEHHH O
Ha3HAYEeHUH SKCIEPTHU3bl, TAKXKE 1101aBaTh XOZATAHCTBO Ha TO, 4TOGBI IKCITEPTH3a
Oblna NpOBEIEHa B ONpPEeNICeHHOM SKCIEPTHOM YdpexieHuu. Ecmu pesylbrar
SKCMepTHU3bl HEYyJOBIETBOPUTENIEH, TO aJBOKAT MOYKET MOJaTh XOAAaTaHCTBO O
HA3HAUEHUM TTIOBTOPHOM SKCIEpTU3bl MIIK JOTIOJNHUTENbHON sKcnepTusbl. [locie
TPOBE/IEHUs BCeX HEOOXOAMMBIX 3KCHEPTH3 aJBOKAT BIpaBe O3HAKOMHTLCA C HX
pe3yJbTaTaMH.

10. ITo OKOHYAHWM CTAZAWH JO3HAHUS «aJBOKAT MMEeT IPaBo 3HAKOMHUTHCS
C MaTepuaIaMH JieNa, KOTHPOBaTh UX, Ae1aTh BBIIUCKI. )

KpoMe BCEro BEHIIICHEPEUUCICHHOr0, 3alMTHUK, KOTOPbIA Y4yBCTBYeT B
[IPOM3BOJICTBE CJIEJCTBEHHOIO AEHCTBUS B paMKaX MPEJOCTaBICHHs BBICOKOKBA-

nUGUIIPOBAHHON OPUAMYECKOH IOMOLIM, MMeeT MpaBo obecreyuBaTh CBOETO

39V rosoBHO-TIpoLeccyatbHbli koaeke Poccuiickoli ®enepauuu ot 18 nekalbps 2001 r. N 174-@3 (c u3MeHEHHAMH
or 02.08.2019.) // Cobpanue 3akoHonaTenscTBa Poccuiickoi ®enepaumu, 2001, N 52, ¢, 4921.

4OMensHykos B.JO. «AnBokaTCKoe pacc/ie0BaHHE B COCTA3ATEIbHOM YTOIOBHOM npouecce» // ANBOKATCKad MPak-
tuka. 2010. N 4. C. 30-33
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JIOBEpUTEIsl KPaTKUMU KOHCYJIbTALMSIMM B [IPHCYTCTBUHM ClIefloBaTelIs, TaKXke Y
HEro ecTh BO3MOKHOCTH JaBaTh MUCBMEHHBIC 3aMEUaHUsl [JIsl OTPakeHHA B IIPOTO-
KOJIe ¥ CTABHThL BOMPOCKI IS JOTIpallliBaeMbl JIUI ¢ pa3pelieHus ciejposarens. B
TOM uMciie 3alHUTHUK He BIpaBe pasriialiaTh, TAK)Ke COMIAcHO NMpodecCHOoHab-
HOMY JTHKETY, JaHHbBIEe IpeJBapUTELHOIO PaccieloBaHus, KOTOphIE CTalu eMmy
M3BECTHBI T€YEHUH OCYIIECTBIICHHUS 3alMThl CBOET0 KIMEHTA.

TakuM o6pa3zom, 3alIiTa KIHeHTa Ha JTalle MpeABapHTeTbHOrO CIIEICTBHS

MOKeT 00eCIIeTHTh yCIIeX BCEro Jena.
2.2. AABOKAT-3alIHTHHK HA J03HAHHH

Jlo3HaHUs IpeJICTaBisIeT co00H 0aHy U3 HOPM MPEeIBAPUTEIBHOIO pacciie-
noBanusd. KoHCyIbTallMy aJBOKATa TAKKE aKTyalbHBI Ha 3TOM JTalle, TaK KaK Oe3
[TOMOILE ¥ COBETOB NPO(EecCHOHAIBHOr0, BEICOKOKBATH(HIIMPOBAHHOIO a/1BOKA-
Ta-3alMTHUKA CIEACTBHE MOXeET OBITh HANPaB/IeHO MPOTUB MOJ03PEBAEMOr0, 00-
suHsiemoro. Cie/lyeT OTMETHTb, YTO MHOra BUHOBHBIM B YTOJIOBHOM Cy[OINPOU3-
BOJCTBE, KOHEYHO JKe MOcNe MPOXOKICHHS BCeX TPOLEAYP YTOJOBHO-
TIPOIIECCYanbHOTO KOIeKca, MOXKET CTaTh M TOT YelOBEK, KOTOPBIH paHee BBICTY-
masl B KauecTBe cBuieTens. IMeHHO 1o XoAy NPOBEACHU 103HAHUS CIEN0BaTe.]Ib
pelaeT, OCTAHeTCs JIM CBHJETENb B CBOEM HBEIHELIHEM CTaTyCe WM, €y Olpesie-
JICHBI HOBBIE OOCTOSATENLCTBA Jiela, ero CleyeT MePEeBeCcTH B CTaTyC MoAo3peBac-
moro. IToj HOBBIMH 0OOCTOSTENHCTBAMU ClIE/lyeT MOHWMATh BBISBICHHBIE B XO[C
no3HaHus (GaKThl, JOKa3aTe/IbCTBA U MHBIE OOCTOSITENLCTBA, YKA3bIBAIOIIME HA Cro
BuHY. TakuM 00pa3oM, eci ecTh JOCTaTOYHBIC U HEONPOBEPKMMbIE OCHOBaHHA,
TO CBUETETb MEPEXOAWT B cTaryc oOBHHAemoro. [1osToMy HMEHHO 3TOT 3Tall,
9Tan JO3HAHUS, CUUTAETCS KIIOYEeBBIM TAlOM B ONpPeIeIeHUH KaXK0ro y4acTHHKa
B YIOJIOBHOM CYJIONPOU3BOJICTRE.

Jlo3HaHHe — CaMblii MepBbli ¥ 00sA3aTeNbHBIA JTall PacCMOTPEHAMS Aena,
npenycmorpensbiit YIIK P®, BeicTynatouiee anbTepHaTHBOH MPENBAPUTEIEHOMY

paccJIeI0OBaHuIO 110 ACIaM HE MMPEeACTaBIIAIOM X OOBIIOHN CIIOKHOCTH.
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Ha ceroaHsiHWN JeHb JO3HAHWE MPOBOAUTCS IO TpeM (opmam: B (opme
OIepaTHUBHO-PO3BICKHON HEATeIbHOCTH, AOCIEACTBEHHONH NpOBEpKH, M B (Gopme
OCYILECTBIICHHSI IIPEABAPUTEIIBHOTO PacciieloBaHus /10 Niepeiauy YroJIOBHOTO Je-
JIa clieI0BaTeJII0 WJIM HaIlpaBJIeHus JeJia B Cy/.

[Tponiecc nosnanus B Poccuiickoi Denepanuu MOXKET MPOBOJAUTCS Opra-
HAMM BHYTPEHHHX JIeJ, TIOTPaHUYHOI ciyx0oii, TamoxenHoit ciyxGolt, @CBb,
cy 60l BHELIHeH pa3BelKH, HAOTOBBRIMHM OpraHam, CyAeOHBIMH IPUCTABAMY,
MHHHCTEPCTBOM FOCTHLIMH, KOMaHAMPaMi BOMHCKMX 4acTeil, ejepanbHeIMU Op-
raHaMM TOCYJApCTBEHHON OXpaHbl M ciTyk00i OGezomacHocTd npesnnaeHta. Ilepe-
YUCIIeHHBIE TOCYIAPCTBEHHBIE OPraHbl UMEIOT Psii NOJIHOMOYMM, TaKKe KaK [1PaBo
TIPOBEJIEHHUSI ONePATHBHO-PO3BICKHOM AEATENBHOCTH, KOTOpas OrpaHuvnBacT KOH-
CTHTYILMOHHBIE TpaBa IpakaH, HMEIOT NpaBo Ha NIPUMEHEHHe Mep Mpoueccyalb-
HOTO NMPUHYXKAEHHS U Mep npecedeHuss. OHH TaKKe MOTYT «IIPUHUMATh PEleHre
0 BO3GYIK/IEHHH YTOJIOBHOTO Jea, TPOBE/IEHUIO BEIEMOK, 0GBICKOB H 0CMOTPOB». !

BriroyeHue aaBokaTa Ha CTaJiWH [O3HAHMS CYLIECTBEHHO YBEIH4YHBACT
laHc Ha 61aronpUsITHBIA HCXOZ JIs TOI03PeBAeMOro. AJIBOKAT Ha CTa/(M1 103Ha-
HUSL MOKET OOHAPYKUTh OLUIMOKH JOKHOCTHBIX N, W3-3a KOTOPBIX J0OLITEIE B
[OCIIEeAYIONIEM J0Ka3aTeNbCTRa, TOATBEPKAAIONINEe BUHOBHOCTE JIMIA, MOXKHO Oy-
JIeT OIPOBEPrHYTh MU [IPH3HATH HEMOITY CTUMBIMH.

AJIBOKAT MOXKET «yIep>KaTb CBOEro KIMEHTa OT IPEKIAEBPEMEHHOI0 IpH-
3HaHKsl BHHbBI, HE JOMYCTUT CKa3aTh JMIIHEe HA CTAJUU Ja4H [TOKa3aHWH, WK [10-
COBETYET OTKa3aThCsl OT JadH MOKa3aHUH 10 MPOsSCHEHUH 00CTOSATENLCTB nenay.*?
Ha cragud JO3HAHUS MOXHO MPEIIIPUHSTL ONpeJe/IeHHble JEeHCTBHS, KOTOpbIe

roMoryT u3bekaTh BO30yK/IeHUs YTOJIOBHOTO JeIa.

“ICyvupnoB B.H., Cmbikanin A.C. AIBOKaTypa U aABOKaTCKas AesATeNbHOCTL: y4eGHoe nocobue// Ipocnekt, 2016
—C. 320

2 pmun A, A., lllaraes A. A. AIBoKaTypa M alBOKATCKas [AeATeIbHOCTb: yueOHHK, 2-0e u3tanue. Mocksa, Us3-
nartenberBo HOpafit, 2018 — C. 492
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2.3. MBTOJIHRa 03HAKOMJIEHHSI aABORaATAa ¢ MaTCpHaJaMHu jiejia

[Tocne oKOHUYAHUSI MPEABAPUTEIILHOIO JIOCYLeOHOTO pacciielOBaHUS a/lBO-
KaT-3alATHHK MOXKET 3HAKOMHTBCS CO BCEMH MaTepHajaMH YTOJIOBHOrO Jeja,
BKJIIOYalolIne B cels 1o0ble BUABL J(OKA3aTEJILCTB, HO U B TOM 4YHUCJ€ aIBOKaT
BIIpABE BBIMKMCHIBATH CBEICHUS U JIEJIaTh KOIIMH CO BCeX MaTepualios. Takke aBo-
KaT MOYKET IMPeJIOCTaBHTh J0Ka3aTeIbCTBa, KacarolMeCs yroJoBHOTO Jesia i oja-
BaTh JKaJI00BI HA BCe NEHCTBUS, KOTOphie MPOU3BOALT JO3HABATENIb, Clle/oBaTellb
VTH TIPOKYPOpa, C LEeJIBIO 3aHeCeHHUS aHHbIX ajo0 B MPOTOKOIL

ITpu paccmorpenun yact | crateu 217 YIIK PO mM0OXHO OTMETHTB, HTO
[peOCTaBICHHBIC CIIEN0BaTeIeM, Ul O3HAKOMIIEHHS, «MaTepHasbl yroJlOBHOTO
fena JOJKHBI OBITH MOALIMTBI ¥ NpoHyMmepoBaHb».” Ilo npocsbe 06BHHAEMOTO,
mub0 ero 3alUTHUKA, CJIeJIoBaTeNb JOJDKEH O3HAKOMHUTH MX C BEIIeCTBECHHBIMH
nokazarenseTBaMu, GoTtorpahusMu, ayAM03aIuCcsIMy, BUICO3aMMUCIMU U MaTepHra-
J1aM¥ KHHOCHEMOK.

KacaTenpHO 5Tama O3HAKOMIJICHMs aJiBOKaTa-3alllUTHHKA C MaTepHalaMu
IpeIBAPUTENLHOTO CIIEACTBHS TEOPHUs M IPAKTHKA pa3paboTay Leblil psia MeTo-
JIMYecKUX peKOMeHIalui. YdacTue ajiBokata ¢ MOMEHTa 3a/iepyKaHus 10403peBa-
eMOoro, JIN0O TPUBJIEYEHUE B KaueCTBe OOBUHAECMOI'0 pPealu3yeT ero BO3MOKHOCTE
He HAYHHATH O3HAKOMIIEHHWE C IIOCTAHOBICHHsI O IPHBJICYCHUH JIMIA B KaYECTBE
o6BuHsiemoro. [Tpu TakoM packiaze ajBoKaT MPOJOIKUT O3HAKOMIIEHHE CO BCEMHU
MaTepHalaMi OJHOTOMHOTO Jejla MJIM COCTOSLIEro M3 HECKOJIBKUX TOMOB. Jo
U3ydeHUs MaTepHUalIoB Jlena aABOKAT ¥ 3allMTHUK PEIIaloT BOIPOC KaK OHH OyayT
TIPOM3BOIUTE O3HAKOMIIEHHE, COBMECTHO UIIH TIOPO3HB, C LIENBIO 3asBUTH 00 3TOM
CJIeJI0BaTeIo.

[Tpy u3ydeHHH MaTepHaIoB yTrOJOBHOIO Jielld B MIEPBYIO OUepe/ib CledyeT
HAYaTh C TOrO, YTOKAcaeTCss OOBUHEHMS JIMLA, & UMEHHO — BHUMATEIbHO U3Yy4HTh
[IOCTAHOBIEHHE O NPUBJIEYEHUH B KadecTBe OOBHHAEMOro. Takoi mar Mo3BoIuT

OTpe/IeINThL KaKHe TOMa JieNla IPeICTOUT PaCCMOTPETh.

43 YronoBHo-npoLeccyanbHblil koneke Poceniickolt @enepauny ot 18 nexadpsa 2001 r. N 174-®3 (c u3MEHEHUAMH
ot 02,08.2019.) / CoGpanue 3akoHoaaTenbcTBa Poceniickoii ®enepaumu, 2001, N 52,¢.4921.

23



[1py 03HAKOMJIEHMH C MaTepuaiaMi Jieia, KOTOPOe COCTOUT U3 MHOXKECTBa
TOMOB, 3aLIUTHUK U €ro MOJ3ALMTHEIN MMEIOT NpPaBoO TOBTOPHO 00pallaThes K
M060My U3 TOMOB Jiefa, BBIIUCHIBATE, CHUMATh KOIMU B JIIOOOM KOJIHYECTBe. 06-
BUHSIEMBIH U aJBOKAT-3aIIUTHUK HE OrPAHUYEHEI 110 BPEMEHH B U3y9IeHUU MaTepH-
aNoB YTOJOBHOTO [elia. AJBOKAT BIpaBe 3asBHUTH CIEJOBATENIO XO/aTalCcTBa, 110
KOTOPOMY COCTABJISIETCS B 00s3aTeIbHOM MOpPsIKE NPOTOKON. XonaTaicTBa MOIyT
GBITH HALEJIEHBI HA H3MEHEeHUE KBaTU(UKAIMK Jeia Ha Gorree MATKOe, HCKIIIOYUTE
HEKOTOPHIe YaCTH OOBUHEHHS, [[PEKPATHTh YTONOBHOE MPECIe0BaHUE U YTONOB-
HOE JIENIO.

TTocne OTKJIOHEHWS WIH YIOBIETBOPEHMS ClIEAoBaTeneM XoaaTtakcts 06-
BUHSEMbII M aJBOKAT MOJITHCHIBAIOT MPOTOKOJ 00 03HAKOMIICHHH ¢ MaTepHalaMu
OKOHUYEHHOTO IPEBAPHTEIHLHOTO PACCiIeOBaHUsS 10 YyroloBHOMY peny. [anee
cileloBaTeNlh HAYMHAT COCTABJATH IO JAHHOMY ITIPOTOKONY OOBMHHTENIbHOE 3a-
kmouenue.* TTocne yTBepxkJieHHs TPOKYPOPOM, YTOIOBHOE €0 ¢ OOBHHUTEb-
HBIM 3aKJIIOYEHHEM OTIIPABISETCS TeM K€ IPOKYPOPOM B CYH JUls pacCMOTPEHHMS

10 CYIIECTBY.

# YronoBHO-TIpOLIECCYanbHbli kKoneke Poceniickoit ®enepaunu ot 18 aexabps 2001 r. N 174-D3 (c M3MEHEHHAMU
ot 02.08.2019.) // CoGpanue 3akoHoaTeIbcTBA Poccuiickoit @exepaunn, 2001, N SR 2
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3aKjo4eHHe

Ilpu OCYILIECTBICHWH HAIMCAHUS JaHHOHW KypcOBOW paboThI, Kacaroliencs
TeMbl y4acTHs a1BOKAaTA-3allMTHHKA Ha CTAIUSIX NPEIBAPUTEILHOIO CJISJCTBAS U
J03HAHHS, MHOIO ObLIM IPOaHAIM3MPOBAHBEI MHOTME ITOJIOKEHHUsSI, U3BbICKAHHA U
MHEHUS, a TaK)Ke MPaBOBbIe TCOPHH, AEHCTBYIOIIEE 3aKOHOATEIIBCTBO U MPAKTHKH
npuMeHenus. Beayliei 1eabro HacTosMIeH KypcoBoi paboTsl SBISIIOCH He TONBKO
BBISIBJIEHUE OCHOBHBIX I10JIOKEHUU paboThl aJlBOKATa-3alIMTHUKA CO CBOUM JIOBE-
pUTeNieM W y4acTHe ero B JaHHBIX 3Tarnax yroJOBHOIO CyAONPOM3BOICTBA, HO U
oTIpesielieHHe HEKOTOPbIX MpoGiieM, KacalomuXcs OCOOEHHOCTH ero paboThl, M
BO3MOYKHOCTB IIPEOJIONICHHS STHX NPOGIIEM C TTOMOIIBIO pa3paboTKH MpeToKeHUH
JUUISL COBEPILICHCTBOBaHMS POCCUNUCKOI0 3aKOHOAaTeICTBA.

Ucxons w3z cratebu 49 VYronosHo-NpoleccyalibHOT0 Koaekca Poccuiickon
Deepallii — «3alUTa [PaB U WHTEPECOB M0103pEBaEMbIX U OOBHHACMBIX U OKa-
3aHHe KBATM(HIMPOBAHHOMN IOPHAMYECKOH MOMOLIE» Y, 3alMTHHK uMeeT GOorb-
II0H KOMILIEKC MPABOBBIX METOJIOB M CPEICTB, KOTOPBIC MOMOraioT €My BBIIOJI-
HATH BECTh MEPEYeHb CBOMX IIpolieccyanbHbX (GyHKIHH. [1paBo3auTHUK peria-
MEHTHpYeT CBOe y4acTHe B yroloBHOM rpouecce Koneruryuueit PO, xoropas ra-
pAHTHPYeT [Tl BCEX CBOMX IPa/IaH MOJTyYeHHE «KBaIM(pULIUPOBAHHOK I0pUMye-
ckoit romorm»*® (crates 48 Koncturyuun P®), 4to, B CBOIO 04epe/ib, OCHOBbIBA-
eTcsi Ha «00S3aHHOCTE TOCYJapcTBa O0ECredruTh HaASKHYIO 3allUTy NpaB U CBO-
Gox uenoBeka u rpaxianunay’’ — cratest 45 Koncruryuuu PO.

[To AaHHBIM CTATHCTHMKH aJBOKATCKMX mNanar cyOonekToB Poccuiickon De-
fepaly, OOJBIIMHCTBO YTOJOBHBIX JI€JI XapakTepusyloTcs TeM, 4TO aaBoKaTt-
3AIUTHUK BCTYNAET B €10 HE Ha HA4aJbHOM 3Tale. JTO CyLIECTBCHHO yXyALaeT

MTOTOBBIH pe3yJsbrar Jena. JlaHHbli MHHYC 0OyCIOBIEH ellle U TeM, YTO eCTh He-

45 Y ro710BHO-TIPOLIECCYaNbHBII Kopeke Poceniickoi ®enepauny ot 18 aekaGps 2001 r. N 174-@3 (¢ HsMEHEHUAMU
ot 02.08.2019.) // CoGpanue 3akononarenbcTsa Poceniickoit ®enepaunu, 2001, N 52, c. 4921.

4 Koncruryuusa Poccuiickoit deaepatin (MPUHATA BCEHAPOIHEIM FON0COBAHKEM 12, 12.1993) (¢ y4eToMm nonpasok,
BHece HHLIX 3akoHamu P® o nonpaskax k Korctutyunu PO or 30.12.2008 N 6-PK3, ot 30.12.2008 N 7-PK3, ot
05.02.2014 N 2-®K3, o7 21.07.2014 N 11-®K3) // CoGpanue 3akoHoxatensctsa PO, 2014, Ne 31, C. 4398.

47 Tam e,
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KW TIepedeHp TPYAHOCTeH U MpoOaeM, KOTOpble BOSHUKAIOT MPH BCTYTUICHAM a1
BOKATa B JIeJI0 ¥ HA4aJioM BBITIOJIHEHUS! ero moaHoMo4nii. Hanpumep, ciieroBarenu
4aCTO 3JIOYMOTPEeOIISIOT CBOMMH IIPOLECCYalbHBIMKA TpaBaMu U MNPENsSTCTBYET
YUACTHIO aJIBOKATa-3alllUTHIKA U3-32 HEJIOCTATOYHON periiaMeHTaluy CIeACTBEH-
HBIX JIelICTBHH, HEYIOBIETBOPEHUE X04aTaliCTB, OTCYTCTBHE KOHTPOJIA ACATEIbHO-
CTU CjleloBaTelIs IPOKYPOPOM, NMpoLeccyalbHas He3anHTePeCOBAHHOCTE Cy/a NpH
KOHTPOJIMPOBAHMH JESTENbHOCTH CIEACTBUS, KOTOpask 00ycioBIeHa Hey4acTHeM
ero B yroJIOBHOM IIPEC/I€IOBAHUH.

K coxajleHuIo, IopUIndecKas TeXHUKA YrOJOBHO-IIPOLECCYaIbHOTO 3aK0-
HOZATeIbCTBA MMEeT OOBHHUTENBHBIN YKIOH. B ciiejcTBUU TOTO, 4TO K OOBHUHK-
TeJIbHON CTOPOHE OTHOCHTCS TIPOKYPOP W ClEA0BaTellb, TO MAET 3aUHTEPECOBAH-
HOCTh peanu3auuu QyHKuMH oOBuHeHHs. [TpoBozs monHoe paccieaoBaHue Jiea
clleloBaTeNb He CTPEMUTCs K OOBEKTHBHOCTH paccienoBanus. Ficxous u3 Toro,
TpeOyeTcsl BEIBECTH CIIEJIOBATENs ¥ MPOKypopa U3 CTOPOHEI OOGBHUHEHUS] U NPUCY-
JIATH UM OTJEIbHYIO QyHKLHIO Hax30pa. C MOMOIIBIO TaKOH MaHUITYJISILAH C1C10-
BaTeNb U MIPOKYPOP HE TONBKO CTAHYT LEHTPAIbHBIMU M HEMPUCTPACTHBIMU ¢bury-
paM# YTOJIOBHOTO CYIONPOU3BOACTBA, HO H 6naroﬁapﬂ cBOel OOBEKTUBHOCTH
cMoryT GbicTpee M KaueCTBEHHee NPOBOJAWUTE PACCIIe/IOBAHMS. WX nesaTelbHOCTh
MOXHO Gy1eT peri1aMeHTUPOBaTh Y TOJOBHO-NIPOLECCYaTbHBIM KOCKCOM Poccwuii-
ckoit Dejiepallid, a TAKKe ONPENENUTh AT HU JONOIHUTEIbHYIO [IaBy — «Opra-
HbI, OCYLIECTBIISIIOLINE paccieloBaHie B yrOJIOBHOM CYIONPOH3BOACTBE.

JleTanbHOE pa3bsCHEHHe, U3ydeHHe M MpopadoTka MpoIeccyalbHOro mno-
NIOKEHHS 3ALUTHAKA MOYKET TPEeOCTABITH MHOKECTBO BO3MOXKHOCTEH JUIS CaMo-
CTOSITEILHOTO HE3aBHCHUMOrO pacclieioBaHus, KOTOpOe B JallbHEUIIeM 1acT pe-
3yNbTaT. DTHM PEe3yJIbTaTOM MOXKET CTaTh TO, YTO C IMOI03pEBACMOT0 HIH 00OBUHSI-
eMOT0 CHHMYT IOJHOCTBIO OTBETCTBEHHOCTh MJM €€ 4acTh. Jlis aToro Tpebyercs
JeTaqpHO TIPOTMCATh BCE MOMEHTHI COOMpaHus noxa3aTénLCTB 3aIIUTHAKOM H
paspaGoTaTh MpeIICAHHS JUISL PealbHOro paccieoBaHus. Takoe y4acTie MOKHO

6b110 GBI perfiaMeHTHpoBaTh Oojee MOAPOOHO U ONMPECIHTh B IIIaBy YT0/10BHO-
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mporeccyansHoro kogekca Poccuiickoi ®Penepanuu Kak «Y4acTHil 3alUTHHAKA B
[peIBapUTEIbHOM PacCcaeI0BaHIKY.

[Tpu moAOGHBIX MAHUITYJISLHSIX BO3MOKHO IOJYYHTCS peall30BaTh BCE
BO3MOJKHEIE MpolleccyallbHble MOJHOMOYMS aABOKaTa-3allMTHHKA, a TaKXkKe 1acT
BO3MOYKHOCTB B IIOJIHOM Mepe 0Ka3bIBaTh 6oiee 3QGHEKTUBHYIO IOPUIMISCKYIO 110~
MOIlb. DTO Oy/IeT UATH JIMIIE Ha MOJIB3Y JIEMOKPATHIECKOMY roCyAapCTBY, KOTO-

poe cTpeMHuTcs B OyXyliee U MBITACTCs CTATh IIPABOBBIM.
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