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BBenenne

Celiuac mpoCTO HEBO3MOXHO MPEJACTAaBUTH  CYJONPOU3BOACTBO IO
yTOJIOBHOMY JieTy 0€3 ydacTus aJiBOKaTa, a 3HaA4UT, — 0e3 o0ecredeHus: OqHOTO U3
BRXHEHIINX TIPOICCCYAIbHBIX MPUHIMIIOB — TPHHIHUIA COCTA3aTCIbHOCTH.
Cocrs3arenbHas popMa yroJOBHOTO IPOIECCa XAPAKTEPU3YET TAKKE YrOJIOBHOE
CYIOTIPOM3BOJACTBO B IICJIOM WM €ro OTJACIbHBIC CTAaud, PABEHCTBO
IPOIECCYaTbHBIX CTATyCOB YYACTBYIOIIMX B YTOJIOBHOM JIEJI€ OPTaHOB M JIMII.

Baxxnast ponb ajgBokara B 00€CIEUEHUH COCTA3ATEIBHOCTU YTOJIOBHOTO
CyJIONPOU3BOICTBA OOYCIIOBJIEHA MPOBO3rianieHHbIM B DenepaibHOM 3aKOHE OT
31 mas 2002 r. Ne 63-®3 «OO0 agBOKATCKOM NEATEIBHOCTH M aJBOKaType B
Poccuiickoit @enpepanuu» ero 0coObIM MPOIECCYalbHBIM CTaTyCOM  Kak
HE3aBHCUMOTO MPO(ECCHOHANIBHOTO COBETHHMKAa [0 IMPaBOBBIM  BOIMPOCAM
(coBeTHHKA I0J03PEBAEMOr0, OOBUHSEMOTO, TMOACYAHUMOTO, OCYXICHHOTO,
NOTEPIIEBILEr0, IPakJJaHCKOr0 MCTIAa M TPa)XAaHCKOrO OTBeTYMKa). bonee Toro,
VIIK P® wnamenwn agBokaTa TOJHOMOYHSMH Ha CyIeOHOM M J0CyAcOHOM
IIPOU3BOJICTBE MO YTOJIOBHBIM Jienam (1).

CyIecTBEHHON OCOOCHHOCTBIO IPOIIECCYaIbHOTO CTaTyca aJaBoKara B
YTOJIOBHOM  CYAOIPOU3BOJICTBE SBIIIETCS €ro  OO0S3aHHOCTHh  HCIIOJIb30BaTh
IPEIOCTaBIICHHBIE €My TMpOIeCCyallbHBIE IIpaBa B  HMHTEpecax  KIMCHTa
(moBepuTesi, NO3aIIUTHOTO).

CoBpeMEHHBI KOMIUIEKC IMPOLECCYaJbHbIX IpaB, MPEAOCTABIECHHBIX
aZBOKATy, HE SABJISETCA HUCYEPIBIBAIOIIMM, IIOCKOJBKY 3alllUTHUK MOXET
UCIOJIB30BaTh HE 3alpelieHHbIE 3aKOHOM CpEACTBA M CIOCOOBI  3alUThI
110JI03pEBAEMOr0 U OOBUHSEMOTO.

Yyactre ajBoKaTa-3alllUTHUKA B YIOJIOBHOM MPOLIECCE - CPEACTBO U
CIIEICTBUE pealn3alud OOBUHSAEMBIM MpaBa Ha 3amuTy. OOBHHSEMBIH MOXET
npuOErHyTh K MOMOIIY 3allUTHUKA WM OTKa3aTbCsl OT €ro MOMOINM B JIHOOOMH
MOMeHT. Takoi 0TKa3 I0MmycKaeTcs TOJbKO M0 MHHUIIMATHBE CaMOro 0OOBHHSIEMOTO
U HE MPEMsITCTBYET YYacTUIO B JI€J€ TOCyJapCTBEHHOrO0 OOBMHUTENS, a PABHO
3alIUTHUKOB JIPYTUX TMOACYAUMBIX. BBIHYKICHHBIH OTKa3 OOBHUHSAEMOTO OT
3alMTHUKA CyJeOHasl NMpaKTUKAa CUUTAET HapyLIEHHEM IIpaBa OOBHUHSAEMOIO Ha
3alUTy M TNPU3HAET OCHOBAHMEM JUJIsi OTMEHbI nIpuroBopa. Takum oOpazom,
OCHOBAaHHO€ Ha 3aKOHE y4acTHE€ aJBOKaTa B YIOJIOBHOM CYAOIPOU3BOACTBE, a
TaKk)K€ MPEJOCTABICHHbIC a/IBOKATY-3AIIUTHUKY IpoLecCyalbHble (YHKIUU U
pealbHble BO3MOXXHOCTH JUIsI UX pealu3aluu SBIAIOTCA BeCbMa BaXKHOU
coCTaBsifOLIEN  oOecreyeHHus MpPUHLUIA  COCTA3ATEIBHOCTH  YTOJOBHOI'O
CyIOIIPOU3BOCTBA.

1. @3 «O0 a1BOKATCKOM AEATENBHOCTU U aJiBOKaType B Poccuiickoit denepanun
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1 .IToHATHS U LIEIU AEATEILHOCTHU 3alIMTHHKA

B coorBerctBun co cr. 48 KoHctutynmuum PO kaxaoMmy TIpakgaHUHY
TapaHTHPyEeTCsS TMPaBO Ha TMOJYYCHUE KBATHM(PUIIMPOBAHHOW FOPUIAMYECKON
MOMOIIM, KaXIblM 3aJep>KaHHBIM, 3aKIIOUCHHBIM IOJ] CTPaxKy, OOBHHSEMBIA B
COBEPIIICHUU TMPECTYIUICHUS HMMEET IIPaBO I0JIb30BATHCS IOMOIIBIO aJBOKATa
(3alIMTHUKA) ¢ MOMEHTAa COOTBETCTBEHHO 3aJICpKaHMSs, 3aKJIIOUCHUS MO CTPaXKy
WJIU TIpeAbsBICHUS] OOBUHEHUS (2).

JUis OOBUHSIEMOrO U IIOJ03PEBAEMOr0 3TO IPAaBO PEATUIYETCS Uepes
IIPEIOCTABICHUE BO3MOYKHOCTH MMeTh 3amuTHHUKA. CorsacHo cT. 49 YronoBHO-
IIPOLIECCYANBHOTO KOoJeKca PD — 3alIUTHUKOM SABISETCA JIMLO, OCYLIECTBIIIONIEE
B YCTAaHOBJICHHOM 3aKOHOM ITOPSIAKE 3aIIUATY IPHU IPOU3BOJCTBE II0 YIOJOBHOMY

neny (3).

3alMTHAK TIO TOPYYEHUIO C COMIacusi OOBHHIEMOTO (IOJ03PEBAEMOTO)
y4acTByeT B JeJie, 3alllWIlas ero MpaBa M 3aKOHHBIE WHTEPECHI, CTPEMSCh
OTIPOBEPTHYTh HEOOOCHOBAaHHOE OOBHHEHHE WJIM TOJO3PEHHE MO0 CMSITYUTH
OTBETCTBEHHOCTH, M OKA3bIBACT IOPUAMYECKYIO TIOMOIIb MOI3AIUTHOMY. YdacTue
B IIpOIIecCe 3alUTHHUKA SIBISETCS BaXXHOW TapaHTHUEH TpaB IMOJ03PEBAEMBIX U
00BUHSIEMBIX (4).

B kauecTtBe 3AIIUTHUKOB 110 YI'OJIOBHOMY JCJIIY AOITYCKArOTCA aABOKATHI.

AnBoKaT 00J1a/1aeT BEChMa MTUPOKUMHU MTOJTHOMOYHSIMU TIPH OCYIIECTBICHUU
CBOMX O0SI3aHHOCTEH, CBSI3aHHBIX C 3alIUTON W MPECTABUTEILCTBOM Tpa)KaaH U
opranuzanuii. HexkoTopele M3 3TUX TOJHOMOYUN HEMOCPEACTBEHHO YKa3aHbl B
®denepanbHom  3akoHe 00 azaBokarype. Jlpyrue copepxkarcs B HOpMax
KOHCTUTYITMOHHOTO, TPaXXIaHCKOTO, apOUTPaXHOTO, aJIMUHHUCTPATUBHOTO U
YTOJIOBHOTO CYJONPOU3BO/ICTBA.

VIIK P® onpenensger npasa ajBoKaTa B YrOJIOBHOM CYAONPOU3BOJICTBE B CT. 45
1. 6 «Y4YacTHUKH yTOJIOBHOTO CYIOMPOU3BOACTBA CO CTOPOHBI OOBUHEHHUS» W B
ct. 49-50, 51, 53, 55 1. 7 «YYacTHHUKU YrOJIOBHOTO CYJIONPOU3BOJICTBA CO
CTOPOHBI 3AILUTHD».

2. Koncrurynus PO cr. 48
3. YronoBHO-TIpoIiecCyabHbIi Koueke PO
4. YronosHo-mporeccyansaoe npaBo P@: yueonuk. I1.A. Jlynunckas. 2007r.
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HCJII) ACATCIBHOCTH 3alllMTHHKA (a,Z[BOKaTa) B YT'OJJOBHOM IIpOLECCE COCTOMT B
BBISABJIICHHUUA O6CTO§ITCJ’IBCTB, KOTOPEIC OIIPpaBAbBIBAIOT 0OBHHSIEMOI'0O
(HOI[OBpCBaCMOFO) HIN CMATrdarommx €1ro OTBETCTBCHHOCTb, M OH B CBiA3U C
JOCTHXKCHHUCM ATOM eI, MOXET OBITH 663p33HI/I‘-IHBIM K YCTAaHOBJICHHUIO NCTHHBI.

Kak mnpumep, 3alIMTHUK HE HUMEET MpaBa BBISBIATH OOCTOSTENLCTBA,
KOTOpbIE M300JIMYal0T OOBUHSEMOIO, HE MOXKET MOJAJEPKHBAaTh OOBHUHEHHUE, HE
MOXXET COTJIalaThCs C OOBUHEHMEM B CJlydae HENPU3HAHWUS BHUHBI CaAMUM
obBuHsieMbIM. OJHOBPEMEHHO, OTCTaWBas MpaBa M WHTEPECHl OOBUHIEMOTO,
3aIIUTHUK TEM CaAMbIM COACHCTBYET BHIHECCHHUIO CIIPABENIMBOTO U 0OOCHOBAHHOTO
PUTOBODPA.

Taxke 3alUTHUK OCYIIECTBIISCT CBOCOOPA3HBI KOHTPOJIb 32 IPUMEHEHHUEM
HOPM TIpaBa COOTBETCTBYIOIIMMH YIPAaBOMOYCHHBIMH Ha TO JIMIIAMH. 3aIATHUK
SBIISICTCS CBOCOOPA3HON TrapaHTHEl OT CyACOHBIX OIMMOOK — HMMEHHO B 3TOM
BBIPAKAETCS €T0 00IIECOIUAbHOE U IMyOIMaHOe 3HaueHue (5).

5. YronosHslii mpouecc Pocenn: yue6noe nocodue. 3.®. Kospuru-M. 2004 r.
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2. Ctaauu MOATrOTOBKH Jieja K CITyLIaHUIO

Craaus MOArOTOBKU K CyleOHOMY 3aceqaHHuI0 — MepBasi CTaaus CyAeOHOTO
MIPOU3BOJICTBA, B XOJIe KOTOPOU Cy/bsl ONIPEEIISCT, UMEIOTCS JI TIPOIIeCCyaTbHBIC
YCJIOBUS JJIsl Ha3HAYEHUS CyJeOHOTO 3acenanus (pa3oruparTenbCTBa).

Cragust mOATOTOBKU K CyA€OHOMY 3aCeaHHI0 B POCCUKWCKOM YTOJOBHOM
CYIOIIPOM3BOACTBE HMMEET ABE (OPMBL: a) OO TOPSAOK IOATOTOBKH K
cyneonomy 3acemannio (1. 33 YIIK) u 6) mpenBapurensHoe ciymranue (. 34
VIIK).(3)

OOmmif TOPSAIOK MOATOTOBKY K CyJIeOHOMY 3aceaHUI0 UMEET MTUCEMEHHYIO
dbopmy, Korna cynbsi 0€3 ydacTHsi CTOPOH MPUHUMAET PEIICHHE MO Marepuajiam
nena. 3aayu MOATOTOBKH K CyJ€OHOMY 3aceaHuI0 B OOIIEM MOPSIIKE MOXKHO
pa3eNuTh Ha CJIECAYIOIINE BUIbI:

- KOHTPOJIbHO-PEBU3UOHHBIE — TIPOBEpKA COONIOACHUS MPOKYpPOPOM Cyry0o
MPOILIECCYANIbHBIX YCIOBUM, MPH KOTOPBIX HJAHHOE JEJ0 MOXET CIYIIAaThCs B
cyneOHOM pa30upaTenbCTBE, a UMEHHO: MOJCYIHO JIM YTOJIOBHOE JIENI0 JaHHOMY
Cyny, oOecIieueHsl 1 OBLIN TIpaBa CTOPOH MPU OKOHYAHUH pacCie0BaHUs, HET JI
OCHOBAHMM JJI1 COEAUHEHHUS JAaHHOTO JENa C IPYyTHM.

- HpaBOO6CCHC‘{I/ITCHLHLIC — HOMJICKHUT JIM OTMCHE HJIIM HM3MCHCHUIO I/136paHHa}I
MCpa IMPECCUCHMA, IOICKAT JIM YAOBJICTBOPCHHIO 3asABJICHHBLIC XOHaTaﬁCTBa u
IIOJaHHBIC )KaJ'I06BI, IMPUHATBL JIK MCPLI 110 00eCIIeYCHHIO BO3MCHICHUA BpCAa,
INPUYINHCHHOT'O IIPECTYITICHUEM, U BO3MOKHOU KOH(bI/ICKaHI/II/I HMYIICCTBA,

- pacmopsTUTENIbHBIC — PEIICHHe BOIPOCa O TOM, MMCIOTCS JIM OCHOBAaHHS JIJIS
IIPOBEJICHUS TPEABAPHUTEIBLHOTO CIIYIIAHWS, a Tak)Ke BOIPOCOB, CBSA3aHHBIX C
Ha3HauYCHHEM CyAeOHOro pasduparensctBa (0 MecTe, BpPEeMEHH U JaTe
pa3duparenbCcTBa, COCTaBe Cy/la, BBI30BAX U JIp.).

OcHoBaHMeM [Jisi Ha3HAUEHUS CyAeOHOro 3aceqaHusi B OOIIEM MOpSAKe
SBJISIETCS.  COOMIOIeHUe Ccyry0o TpoleccyaibHBIX —yCIOBUH  (TIOACYTHOCTH,
BPYUYCHHsI KOTHU OOBHHUTEIBHOTO aKTa, OOBUHHUTENHHOTO TOCTAHOBICHHS HIIH
OOBMHUTEIIFHOTO 3aKIIOYEHHs W Jp.) U OTCYTCTBUE HEOOXOAMMOCTH B
IpeBAPUTEIILHOM CITYIIAaHUH.

[IpeaBapuTenbHOE CIyIIaHUE — 3TO yCTHas (opMa MOJATOTOBKH JieJa K
cyneOHOMY 3acelaHul0, B KOTOPOW CyJbsi NMPUHUMAET PEUIEHUS C Y4YacTHUEM
cTopoH. OCHOBaHUSIMU ISl POBEJCHUS MTPEABAPUTEIILHOTO CIYIIAHUS SBIISIFOTCA:

1. XomaTaiicTBO CTOPOHBI 00 UCKIIIOUEHUH J10Ka3aTeIbCTRA;
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2. HanmM4yue OCHOBAHUSA JIJIs1 BO3BPALEHUS YTOJIOBHOIO JIeja MPOKYpOpY;

3. HaAM4MEe OCHOBAaHMS JJIsi MPUOCTAHOBIICHUS WM MNPEKPAIICHUS YTOJOBHOTO
Jiena;

4. XonaTalicTBO OOBHMHIEMOIO O pAacCMOTPEHHM Jiela CyJIOM C Y4acTHUEM
IPUCSKHBIX 3aceqaTelen;

5. XO0HmaTaliCTBO CTOPOHBI O TMIPOBEIEHUU CyAeOHOro pa3dupaTenbCcTBa B
OTCYTCTBHUH IMOJCYAUMOTO B MOPSJIKE, MpeaycMoTpeHHoM 4. 5 ¢T. 247 YIIK (3).
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2.1. Ponb 3ammTHUKA B CTAJUU MTOJATOTOBKY Jiejia K CIYIIaHUIO

Xotsa YIIK P® u He pernaMeHTHpyeT NPOLECCYyAIbHBIN MOPANOK IPUHATHS
cyabedl pemieHuid B nopsake ct. 227 VIIK PO, onHako ydacthe 3alllUTHHKA Ha
OTOM 3Talle BBITEKACT U3 KOHCTUTYLMOHHOIO IMPHUHIMIA COCTA3ATEIBHOCTH U
PaBHOIIPABUS CTOPOH.

B ycnoBusix = coCTS3aTE€IbHOCTH, TMPU  BBISCHEHHMM  BOMNPOCOB IO
MOCTYIHUBIIEMY B CyJ YIOJIOBHOMY JieNly, CTOPOHA 3alllUThl MOXXET peaan30BaTh
CBOM IMOJHOMOYHS IyTEM MOJIa4l Pa3IMYHOTO POJa XOJATalCTB: O Mepeaaye jaena
10 MOACYJHOCTH; 00 OTMEHE WJIM U3MEHEHUH MEphlI MPECEUYEeHUs; O MPOBEICHUU
NPEABAPUTENILHOIO CIyIIaHUSA; O PACCMOTPEHUM YIrOJIOBHOTO Jiella CyAbei
CAMHOIUYHO WJTU CYJIOM KOJUIETHAJILHO; O BBI30BE JIUII B CyZcOHOE 3acenanue (1. 4
9. 2 c1. 231 VIIK P®); 0 paccMoTpeHNH yroJOBHOTO Jiea B 3aKPHITOM CYIACOHOM
3acenanuu (ct. 241 YIIK P®); Bo3paxaTh NPOTUB MPUHITHS MEP 1O 00ECTICUCHUIO
BO3MENIEHUS Bpe/Ia, MPUUNHEHHOTO MPECTYIICHUEM.

Bmecte ¢ Tem, B 3TOT mepuon paboTa 3amIMTHUKA JODKHA OBITH
COCpeoTOueHA Ha M3YYCHUH MaTEepPHAJIOB YTOJOBHOIO Jiejia U B TMIEPBYIO OUepeib
Ha W3YYCHHMHM TIOKa3aHUH CBOero mom3amuTHoro. OcoOeHHO B ciy4ae, eciu
aJBOKAT TPUHAI (QYHKIHMIO 3aIIUTHI YK€ TI0 3aBEPIICHUIO MPEIBAPUTEIHHOTO
cnenctus. M3ydas nemno He0oOXOAMMO TOYHO YSCHHWTH, HA KaKHE JTOKa3aTeIhCTBA
CChUTACTCA TOM3AIIWTHBIA B TOJTBEPKIACHHE CBOWX IIOKA3aHUW M COCTaBUTH
MPEACTABIICHUE O TOM, HACKOJBKO OTH TIOKa3aHWUS TOITBEPXKIACHBI WIIN
OMPOBEPTHYTHI MaTepHAIAMHU TIPEIBAPUTEIHLHOTO PACCIICIOBAHISI.

HpI/I HCCIICAOBAHNN  MATCPUAJIOB  JICJId  aJIBOKAT-3aIMTHUK  JTOJIKCH
COCPCAOTOIMBATL BHUMAHUC HA oOecrnieyeHun CO6J'HOI[CHI/I$I MMpOoUCCCYAJIbHBIX ITPaB
noaACyauMoro u mnpexac BCCro, IpaBa Ha 3alIUTY. B nocranoBieHun cyasn O
Ha3HA4YCHUH Cy,Z[C6HOFO 3aCCdaHuA HCO6XOI[I/IMO CBCPUTL IIYHKT, 4aCTb W CTATbIO
YT'OJIOBHOT'O 3dKOHA C OOBUHHTECIBLHBIM 3aKIIOUCHUEM UM OOBUHHUTCIIBHBEIM aKTOM.

Crucok JINII, BBI3BIBACMBIX B Cy,Z[C6HOC 3ac€aHuc, OOJDKCH BKIIHOYATb
CBI/II[eTeJIeﬁ 3alIUTBI, KOTOPLBIC HauOoJee IOJIHO MOT'YT HOATBCPAUTH ITO3UIIHUIO
3allIUTHhI. q)opMyna 06BI/IHCHI/I$I, M3J10K€HHAss B OOBHHUTEIHLHOM 3aKJIIOUEHUH WJIH
OOBUHHTEIBHOM aAKTC, JOJDKHA COOTBCTCTBOBATH ITOCTAHOBJIICHUIO O IIPUBJICHCHUHA
B Ka4eCTBE OOBHHIEMOTO.

I/I3yquI/Ie AcIa JOJIKHO COIMPOBOXKIATHCA BCACHUCM IIJIaHA-KOHCIICKTA
MoKa3aHui MMOTCPIICBIINX W OCHOBHBIX CBHI[eTeHeﬁ JJIA COIIOCTaBJICHHUA HX C
INOKa3aHUuAMHU  IMOACYAUMOI'O, UYTO CYIICCTBCHHO 00eryuT pa60Ty Ipu
JOKa3bIBAaHHUHN U IIOATOTOBKEC BaIHHTHTeHBHOﬁ peun.
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3anucu U KCEpOKOMMPOBAHHBIE MAaTEPUAJIbl YTOJIOBHOTO Jiefla MPHOOIAI0TCs
K aJJBOKaTCKOMY J0CHE.

OnHOBpEMEHHO B aJBOKATCKOM MPOMU3BOJICTBE OTPAXKAECTCS IMEpEUYEHb
BOIIPOCOB, KOTOPBI€ 3allUTHUK IUIAHUPYET 3aJaTh B CYJAeOHOM 3acelaHuu
MOACYIUMBIM, JIKCIIEPTaM, CBUJIECTENISAM W TOTEPIEBIINM, M KaKHUE >KEJIATeIbHO
MOJYYUTh HAa HUX OTBETHl. B Xo0je HW3yueHHs MarepuajioB YroJIOBHOIO Jela
HAMEUaeTCsl TIEPEUCHb BOMPOCOB MOICKAIINX BBISICHCHUIO TPU JTUYHOU Oecene ¢
MOACYIUMBIM.

becenpl ¢ mMOm3alIMTHBIM HMMEIOT CBOCH IIENbI0 B MEPBYIO O4Yepe.b
YCTAaHOBHTbH, HACKOJILKO IOJICYTUMOMY HW3BECTHO OOBHMHEHHE W KaK OH K HEMY
OTHOCHUTCSl (BO3PAXKACT NPOTHB MPEIBSIBICHHOTO OOBWHEHHS, NPHU3HACT CeOs
BUHOBHBIM H T.JI.), Pa3bsICHUTh €My ITyHKT, 4acTh, CTaThbI0 YrOJIOBHOTO 3aKOHA,
KOTOpbIE  TIPEIyCMATPUBAIOT  OTBETCTBEHHOCTh 33  WMHKPUMHHHPYEMOE
IPECTYIUICHHE, a TAaK)Ke YJOCTOBEPUTHCS, HE CYIIECTBYIOT JIM JIOKa3aTEJbCTB,
OIIPOBEPraoNIMX OOBUHEHUE, KOTOPBIX HE COJACPKUTCS B Marepuanax jena.

BeisicHeHne XapakTepa B3aMMOOTHOIICHWH MOJ3AIIUTHOTO C JIPYTUMH
NOJCYAVUMBIMU 110 JIeTy, TIOTEPIEBIIMMA W CBUACTEISIMA TaKXke Oyner
CIocoOCTBOBATh BHIPAOOTKE OOOCHOBAHHOM TMO3WLMU MO eIy U HPUHATHUIO
NPaBUWIbHBIX PEUNICHUH TIPU HCCICIOBAHUM  OOCTOSTENBCTB, IOJUICKAIINX
JOKa3bIBAHUIO.

Takum oOpazom, B XoJe H3Y4YEHHS MaTEpUaJOB YrOJOBHOTO Jela U
oOcyxaeHus: (aKTUYECKUX OOCTOSATENbCTB C TMOACYAUMBIM BbIpaOaThIBA€TCA
MO3MIIMSA, KOTOpasi B TIOCJIEAYIOIEM CTAHOBUTCS OCHOBOM y4acTus 3alllUTHUKA Ha
CyJIeOHOM CJIEJICTBUU U B PEHUSIX CTOPOH.

ConepxanueM MO3MIMU 3aIIUTHI MOXKET OBITH OCHapuWBaHUE OOBUHEHUS B
IIEJIOM MyTeM JIOKa3bIBaHWS HEBHMHOBHOCTH IOJCYIMMOTO 32 OTCYTCTBHEM B €TO
JIeMCTBUSAX MPU3HAKOB MPECTYIUIEHUS JUOO 32 OTCYTCTBUEM CaMOTO COOBITHS
NPECTYIUICHNsI WIM 33 HENPUYACTHOCTBIO K HEMY IOACYAMMOTO, OCIapuBaHHE
OOBMHEHHS B YacTU OTHENbHBIX SIH300B, OCHapUBaHHE MPABHILHOCTU
KBaJIM(DMKALIMY ITyTEM JTOKa3bIBAaHUSI HEOOXOAMMOCTH U3MEHEHUS IPEIBSIBICHHOTO
oOBuHeHus Ha cTatbio YK PO, Brekyiiyio 6onee Msrkoe Haka3aHue, 000CHOBaHHE
MEHBIIIEH CTENEeHW BHHOBHOCTH M OTBETCTBEHHOCTH TMOJCYJUMOTO IyTEeM
OpUBEICHUS  CMATYAIONIMX  OOCTOSTENbCTBA, a  Takke  OOOCHOBaHHE
HEBMEHSIEMOCTH  MOJCYJUMOIO, HCKIIOYAIOMIed  HACTYIUIEHHE  YTOJOBHOMU
OTBETCTBEHHOCTH.
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Ecnu agBokat mpuHsT GYyHKIHUIO 3alIUTHI TIOCIIE HAMPABIECHUS YTOJIOBHOTO
nena B cyn, a B nopsake cr. 217 VIIK P® cropoHoil 3amuThl HE MOAAHO
XOJIaTaliCTBO O MPOBEACHUMU IMPEABAPUTEIBLHOIO CIyIIaHWA U B CiIy4yae, Korja B
XO0JI€ U3YUYEHHs] MATEPHUANIOB JieJa 3alUTHUK YCMOTpEN HAJIU4YhEe OCHOBAHWM IS
ero nposeaeHus (4. 2 ct. 229 VIIK P®), To Ha 3Tane npuHATHS CyAbEHl pelieHus
M0 MOCTYNHUBIIEMY YTOJIOBHOMY Jieny B cooTBeTcTBUU € 4. 1 cT. 227 VIIK PO,
3alIUTHUK MOKET MOJATh B CyJl COOTBETCTBYIOIIEE XOIATANCTBO.

Peanuzanus agBokatoM (QyHKUIMHU 3alIUTHl HA MPEABAPUTEIHLHOM CIIYIIAHUU
SIBJISIETCS KJIFOYEBBIM ATAlOM IOJITOTOBKHU K Cy/1I€0HOMY 3aCEAaHHUIO.

OcHOBHas 3a7aya TPEABAPUTEIHLHOTO CIYIIAHWS COCTOMT B TOM, YTOOBI
paccMOTpeTh BCE XOJaTalCTBA, TMOCTYNHBIIMNE K MOMEHTY CyAeOHOro
pa30upaTenbCcTBa MO YrOJIOBHOMY JENY, BBIACHHTH CTENEHb TOTOBHOCTH Jea K
PaCCMOTPEHHIO €r0 CYIOM, a B ONPEICICHHBIX 3aKOHOM CIIy4asX MPHHSITH
JOTIOJTHUTEIHHBIC MEPHI K €T0 TIOJITOTOBKE.

VYyacTBys Ha NpeIBAPUTEIBLHOM CIYIIAHWW, CTOPOHA 3aIUThl y4acTBYET B
NPEeAyNpPEeXICHUN CYJeOHBIX OMMOOK U peaqu3yeT KOHCTUTYIIMOHHOE MPaBO Ha
3alIUTYy TOCPEIACTBOM BO3paXEHHUS] MPOTUB XOJATANUCTB, 3asBICHHBIX CTOPOHOU
OOBMHEHMS, a TaKXe IIyTeM IMPUHECEHUs Pa3IMYHOTO pOJa XOJATaiCTB: O
IPENOCTABICHUN BPEMEHU Ui O3HAKOMJIEHUSI C MaTepuajaMu YrOJIOBHOTO Jiejia
(u. 6 cr. 236 VIIK P®), o npoBeneHHMHM NpPEIBAPUTEIBHOTO CIYIIAHUSA B
OTCYTCTBHE OOBHHSEMOT0, O I[IOCTAHOBJICHHHM TPUTOBOpAa O€3 MpOBEACHUS
CyaneOHOro pa3OupaTenbCTBa, O PACCMOTPEHHUU YTOJOBHOIO Jefia KOJUIETHEeH u3
Tpex cylei, Tub0o CyJOM C y4acTHEeM MPHUCSHKHBIX 3aceaaresiei, 00 UCKIIOUYEHUN
JI0KA3aTeNIbCTB, MOJYYEHHBIX C HAapyUIEHHWEM 3aKOHa, O BbI30BE CBHUIETENEH s
YCTaHOBJICHUSI allMOM MOJCYIUMOI0, O BKIIOYEHUH B CIIMCOK JIMI, BHI3bIBAEMBIX B
cyneOHOEe 3acelaHHe HOBBIX CBHUJETENICH, SKCIEPTOB M CHELUATUCTOB, 00
UCTpeOOBAaHUM JOTIONIHUTEIBHBIX JIOKA3aTENbCTB WU TMPEAMETOB, HMEIOIINX
3Ha4Y€HUE NI yrojoBHOTo aena (4. 7 cr. 234 VIIK P®), o nompoce B KayecTBe
CBUJIETENEH JIUL, KOTOPBIM YTO-JIN00 N3BECTHO 00 OOCTOSTENHCTBAX MIPOU3BOJICTBA
CJIEICTBEHHBIX JIEUCTBUM WM HU3BATUS U NPUOOLIEHUS K YTOJOBHOMY €Iy
JIOKyMEHTOB, O MPUOCTAHOBJICHUU MPOU3BOJCTBA IO YrOJOBHOMY €Iy IO
OCHOBaHUAM, yKa3zaHHbIM B 4. 1 cT. 238 VIIK P®, o0 HamnpaBieHUH YrojI0BHOTO
Jefia 0 MOJACYAHOCTH B Ciydae, mpeaycMoTpeHHoM 4. 5 cr. 236 VYIIK P®, o
BO3BPAILEHNUN YTOJIOBHOIO J€da MPOKYpOpYy JUIsl YCTpaHEHUs NPENSTCTBUN €ro
PacCMOTPEHHUSI CYIOM IO OCHOBAHUAM, IpenycMOTpeHHbIM 4. 1 c1. 237 VIIK PO,
O CMSITYEHHH MEPBI MPECEUEHHMs], O MPEKPALIEHUU YTrOJOBHOIO JI€JIa B CIIydasX,
npeaycMoTpeHHbIX 4. 1 u 2 c1. 239 VIIK PO (1o ocHoBaHusAM IL.I1. 3-6 4. 1 1 4. 2
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CT. 24, n.m. 3-6 4. 1 cT. 27, a TaKke B CBA3M ¢ NpuMHpeHrneM cTopoH (ct. 25 YIIK
P®) unu B cBsA3u ¢ AesTenbHbIM packasinueM (ctT. 28 YIIK PO).

Kpome TOro, ecim B XoAe NPEABAPUTEILHOIO paCCICIOBAHUS HE
Ha3Hayajach JKCIEpTU3a B Ciyyasix, Korma e€ mpoBeleHHuE 00s3aTeabHO, TO
3aIUTHUK JIOJHKEH 3asiBUTh COOTBETCTBYIOIIEE XOAaTalCTRO.

Takum o0pazoMm, ocoboe 3HAUYeHHWE Ha TPEABAPUTEIHLHOM CIyIIAHUU
OTBOJUTCS 3asBIICHUIO, PACCMOTPEHHUIO M Pa3pEHICHUIO XOAATalCTB 3allMTHUKA,
KOTOpBIE TMOMOTAIOT CYJIh€ MOJITOTOBUTH JAENO0 K CyIJecOHOMY pazOupaTeibCTBY.
[TomoIIhs 3Ta COCTOUT B OTMPEEICHNH TTOPSAIKAa PACCMOTPEHHSI YTOJIOBHOTO Jiena (B
0co00OM WM OOBIYHOM TIOPSAKE), B PEIICHHH BOMpOCa IO COCTaBy Cyja
(EIMHOMMYHO WM KOJUICTHANTBHO), B YCTPAHCHHHM W3 Jejla HEIOMyCTHMBIX
JIOKA3aTelIbCTB, B BBIIBICGHWH TMPOIECCYaIbHBIX  HApYIICHUH, BIEKYIIUX
HaIpaBlICHHUE JieTia MPOKYPOPY AJIsl YCTPAHSHUS MIPETSATCTBUI €r0 paCCMOTPEHHS, a
Tak)Ke B BBISIBJICHUM WHBIX MPEMSATCTBUNA IS PACCMOTPEHHMSI YTOJIOBHOTO Jelia o
CyIIeCTBY (Kak, HApUMeEp, OCHOBAHUM I IPUOCTAHOBIICHUS WJIHM MPEKPaIICHHUs
YTOJIOBHOTO JIENA).

[To oOuiemy mnpaBuily, Kak U3BECTHO, XOJIaTaliCTBO MOKET OBITh 3asBJICHO
KaKk B IIHUChbMEHHOW, Tak MU B ycTHOH Qopme. IlucbMeHHBIE XoaaTaiicTBa
MPUOOIIAIOTCA K YTOJOBHOMY JIeNTy, @ YCTHBIE 3aHOCSITCS B MPOTOKOJ CyAeOHOTO
3aceaHus.

IIpu 3asBIeHMM XOJATANCTB 00 MCKIIOYEHHUU JOKAa3aTEJIbCTB 3ALUTHUK
onupaercs Ha 4. 2 cT. 50 Konctutyumn PO, coriacHo KoTOpoil mnpu
OCYLIECTBJIECHUU MPABOCYIHSI HE JIOIMYCKAETCsS MCIOJIb30BAHUE JOKA3aTEIbCTB,
IIOJIyYEHHBIX C HApPYILIEHHEM 3aKOHAa, a Takxke Ha cT. 75 YIIK P®, ykassiBaromnyio,
4YTO «JOKA3aTeNIbCTBA, IOJIYYEHHbIE C HApyLIEHUEM TPeOOBAaHUI HACTOSILErO
Konekca, SBIIOTCS HEAOITYCTUMBIMI.

JlokazarenbCcTBa JOJDKHBI NPU3HABATHCA IMOJYYEHHBIMH C HapyLIEHUEM 3aKOHA,
€CIM MpU MX COOMpaHUM W 3aKpeIUIeHUH ObUIM HApYIIEHbl rapaHTHUPOBAHHBIE
Koncturyuueii P® mnpaBa denoBeka W TpakJaHWHA, WIA YCTAHOBJICHHBIN
YTOJIOBHO-TIPOLIECCYAJIbHBIM  3aKOHOAATENICTBOM TMOPSIOK HMX cOoOMpaHus U
3aKpeIUICHHsI, a TaKXe, eClIu coOupaHue W 3aKperieHHE JOKa3aTelbCTB ObLIO
OCYIIECTBJICHO HEHAJJISKAIIUM JIMIIOM WM OpraHoM, Ju00 B pe3yibTare
JNEHUCTBUM, HE INPENYyCMOTPEHHBIX mpoueccyainbHbIMH. [locTaHoBienne Ilnenyma
BepxoBHoro Cyna P® ot 31.10.1995 Ne§ «O HEKOTOpBIX BOIpPOCAX MPUMEHEHUS
cynamu Koncrurynuu PO npu ocyuiecTBiIeHUU MpaBOCyAus»//3akOHHOCTb. Ne9.
2003. C.23
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Pemrast Bonpoc 0 TOM, ABISIETCA JU JOKA3aTENIbCTBO MO YrOJOBHOMY JEITY
HEJIOTYCTUMBIM 110 OCHOBAaHMSIM, YKa3aHHBIM B yHKTE 3 yactu 2 cratbu 75 YIIK
P®, cyn pgomxeH B KaxJAOM CJlIy4yae BBISCHATH, B YeM KOHKPETHO BBIPA3UJIOCh
JOMYLIEHHOE HAPYILICHHUE

IIpoBepka noKa3aTeabCTB Ha MX JOMYCTUMOCTb M HUCKJIHOYEHME
JI0Ka3aTeNbCTB, IOJIYYEHHBIX C HApyLIEHUWEM 3aKOHa, He 03 OCHOBAaHHUsA
paccMaTpuBaeTCsl Kak BaKHEHIIas rapaHtus oOecriedeHusi mpaB U CcBoOOX
YEeJIOBEKa W TpaxJaHWHA B YrOJOBHOM IIPOLIECCE, TrapaHTHs 3aKOHHOIO U
CIPaBEIJIMBOrO PEIICHUS 10 JIETY.

Takas mnponeaypa 3akpemieHa B cr.cT. 229 u 235 VIIK P®, rae
IPEeyCMOTPEHBI IIPaBO CTOPOHBI HA 3asiBJICHHUE TAKOTO XOAaTaicTBa, ero ¢popma u
CPOKH 3asIBJIEHHUS, @ TAK)KE MOPAJIOK €r0 pACCMOTPEHUS U pa3peIICHNUS.

[Ipu paspemiennn xopjataiictBa 00 HCKIIOYEHUHM J10Ka3aTeIbCTBA CYH IO
COOCTBEHHOM HWHUIMATUBE WJIM MO XOJATailiCTBY CTOpPOHBI BIIPaBE IPOBECTU
HEKOTOpbIE  MpOLIECCYaJbHbIE€  JCHCTBUSA, HAINpaBICHHbIE HAa  BBIICHEHHE
00CTOSITENBCTB ~ OOOCHOBAaHHOCTM  3asBJIEHHOI'O  XOJATalCcTBa, a  TaKke
000CHOBaHHOCTH BO3PAKEHUH.

Mo>XHO caenath BBIBOJ, YTO IMPEABAPUTENILHOE CIyIIAaHUE - 3TO peasibHas
dbopma cyneOHOM 3alIUThl MPAaB M 3aKOHHBIX MHTEPECOB JIMYHOCTH, B paMKax
KOTOPOM CyJl OCYIIECTBIISET MPABOCYINE U NMPUHUMAET BAXKHBIE MPOLIeCCyalbHbIE
peuieHusi, oOecnevyrBarolie BO3MOXKHOCTb —CIPaBEUIMBOTO  PACCMOTPEHHUS
YTOJIOBHOTO nena 1o CYILIECTBY.
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3. Ctagus cyeOHOTO 3aceaHus

CynebHoe pa30upaTelbcTBO — 3Tall YrOJOBHOTO CYIONPOW3BOJCTBA, B
X07Ie KOTOPOTO CYAOM pa3pemiaeTcs CIOp O BHHOBHOCTH JIMIIA B COBEPIICHUM
NPECTYIUICHUS MEXTy CTOPOHAMU-YIaCTHHIIAMH.

Ocoboe MecTo CyaneOHOro pa3doupaTeabCTBA B CUCTEME CTaIuid YTOJOBHOTO
nporiecca ONpeeNIIeTCsl TeM, YTO B JAHHOM CTaJMM Mpolecca pa3peuiarTcs
BONPOCHI — O BUHOBHOCTM WJIM  HEBHHOBHOCTH  TOJCYJMMOIO B
WHKPUMUHUPYEMOM €My JICSHUM M O HAa3HAUYCHUM BHHOBHOMY YCTAHOBJICHHOMW
3aKOHOM MEpbl HaKa3aHWs, T.. OCYIIECTBIIICTCS mpaBocyaue. Kpome toro, ojaHa
U3 XapaKTepHBIX OCOOCHHOCTEH, ONMPEACIAIONUX IOPSIOK IPOU3BOJCTBA TI0
YrOJIOBHOMY JIeJly B CTaIUH CyneOHOro pa3OHMpaTelibcTBa, COCTOUT B TOM, YTO B
JAHHOM CTaWH YrOJIOBHOTO CYJIOMPOW3BOACTBa HamboJiee TOCIEIOBATEIBHO U
MIOJTHO HAXOJAT CBOC NMPUMCHEHHE BCE MPHUHIMIIBI YTOJOBHOTO Tpoiiecca. [Ipu-
HATHE PCLICHHUS MO yKa3aHHBIM BBIIIC W HHBIM BOIPOCAM OCHOBBIBACTCS HA
BCECTOPOHHEM, TIIOJIHOM, HEMOCPEJACTBEHHOM W OOBECKTUBHOM HCCIICIOBAHHU
CYZIOM BCE€X OOCTOSITEIILCTB YTOJIOBHOTO JIENA.

K gmciy uHBIX 3a71a4, pemaeMbIx B MpoIiecce CyneOHoro pa3oupaTenbCcTBa,
ClIeyeT Tak)Ke OTHECTH: OOeCredYeHHe MpaB W KOHCTUTYLMOHHBIX CBOOOJ
MOJICYJIUMOTO, TIOTEPIIEBIIIETO, TPAKIAHCKOTO MCTIIA, TPAXKITAHCKOTO OTBETYHKA U
WHBIX YYaCTHUKOB YTOJIOBHOTO TPOIECCA, 3aKOHHBIC HMHTEPECHl KOTOPHIX MOTYT
OBITH 3aTPOHYTHI B MPOIECCE CYACOHOTO pa3doMpaTeahCTBA; BHIACHCHHUE MPUYUH U
YCIIOBH, CITOCOOCTBOBABIIIMX COBEPIICHUIO MPECTYIUICHUS, U MIPUHITHE MEP K UX
ycTpaHeHuo; obecnedeHrne >(PGEeKTUBHOIO MNPOPHIAKTUYECKOTO BO3JCHCTBUS,
UMEIOIIETO IIEJIbI0 TMPEJOTBPAIICHUE MPECTYIUICHWH W BOCIMTAaHUE TPakIaH B
yXe yBAKCHUS K 3aKOHY.

Pernrenue 3a1a4u ctajiuyu BO3MOXKHO JIMIIb MPU COOJTIOJICHUH OOIIUX YCIIOBUIA
CynieOHOTO pa30oMpPaTEIHLCTBA.

O6mue ycinoBusi cyjaeOHOro pasz0upareiabcTBa — OTO TpeOoBaHUS,
NpEIbSIBISEMbIE  YTOJOBHO-TIPOIIECCYalIbHBIM  3aKOHOM K TIpOIEaype
PacCMOTPEHHMsI YTOJIOBHOTO Jelia U TPUHATHIO PEUICHU B CyAcOHOM 3acenaHui,
HECOOJI0JICHNE KOTOPBIX BIICYET MPU3HAHHUE MPUHATHIX B PE3yJIbTaTe CyAeOHOTO
pa30upareabCTBa pEIICHU HE3aKOHHBIMH.

[IpaBoBblE  HOpPMBI, oOmpenenstoume oOluMe  YCIOBHUS — CyIeOHOro
pa3dupaTenbCcTBa, PacHpOCTPAHSAIOTCA Ha BeChb Xon cyaeOHoro mporecca. OHu
OCHOBBIBAIOTCS HA TMPHUHIIMIIAX YTOJOBHOTO TMpoIrecca U  CIyXaT HX
MOCJIEIOBATEILHOMY U MIOJIHOMY OCYIIECTBIICHHUIO.
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BbonpmMHCTBO 3THX HOPM cozaepxkutes B raase 35 YIIK P®, kotopas Tak u
HasbIBaeTcs: «OO0IIMe yCIoBuUs Cy1e0HOTO pa30MpaTeILCTBAY.

CtpykTypa cymeOHOTO pa3OupaTenbCTBa MPEACTABISET COOOM  psiA
OTHOCHUTEJIBHO  CaMOCTOSITCJIbHBIX, HMMCIOIIUX  COOCTBEHHBIC  33aJaud U
TIOCJIeIOBATEIHHO MEHSIOIIUX APYT IPYra ATAoB CyJAeOHOro pa3douparenbCcTBa.

Camo cyneOHOe pa30oupaTesbCTBO YTOJIOBHBIX JENI MPOUCXOJIUT B CyZAE IMEepBOM
WHCTAHIIUU U COCTOUT U3 MATH YaCTeil:

1. MOATOTOBUTEIbHAS YACTh;

2. cyneOHOE CIIEeICTBHE;

3. IpEeHUs U PETUINKH;

4. mocneaHee CIOBO MOJCYAUMOTrO;

5. IOCTaHOBJIEHHE MTPUTOBOPA.
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3.1. JlelicTBHS 3alIUTHHKA B CYJIe0HOM 3aceaHuu

n

B crnoape VIIK P® cynebHOoe pa30upaTesbcTBO OMPEIEICHHO Kak
cyneOHOE 3acelaHue CyIOB IEpBOM, BTOPOW, KACCAIIMOHHOW W HAJI30pPHOU
uHcTtanuu" (m. 51 cr. 5). OTcroga MOXHO ToJIarath, 4To TOBOPs, O CyJIeOHOM
pazOupaTenbCTBE, CIEAYET BECTH Pedb O BCEX CTaAMSIX CyAeOHOro MpOU3BOICTBA.
KoHeuHo, B cynax v mepBoOi, U BTOPOW, U KaCCAI[MOHHO - HAJA30pPHOW MHCTAaHLUU
TPEHHUE YIOJOBHOT'O JI€JIa, OCYILIECTBIIIETCSI PACCMOTPEHHUIO YTOJIOBHOTO J€Ia, T.€.
cyn paszOupaeTcsi B 00CTOATEeNhCTBAX IpecTyruieHuss. OgHaKko, B OTEUYECTBEHHOM
YTOJIOBHOM TpOIEcCe CyAeOHBIM pa30upaTeIbcTBOM TPATUITMOHHO HMEHYETCS
JUIIb OJHA - YETBEpTasl CTajJivs, B KOTOPOW CyJ MEPBOM MHCTAHIMU Pa3peIliacT
Jeno mo cyuiectBy. Bce uHble cyneOHble CTaauM MMEIOT CBOM Ha3BaHUS H,BO
n30exaHue MyTaHULbl, HU OJHY U3 HHUX HENb3d HMMEHOBaTh CyACOHBIM
paszoupatenbcTBoM. [loaToMy TepMuH " cynebHoe pa3doupaTeabcTBO" OAHO3HAUEH
U HCHOJb3yeTCd B KauyecTBE HAa3BaHUS YETBEPTOM CTaguU  YrOJOBHOI'O
CYJIOITPOU3BOCTBA.

Ha craguy noAaroToBUTENBHON YacT AJIBOKATY CIEAYET YUUTHIBATh, YTO U3
TAaKTUYECKUX COOOpaKEHMII HA JTaHHOM 3Talle He CIEAYeT 3asBIIATh XOJaTalCTBO
00 HCKIIIOUEHUU J0Ka3aTeNIbCTB, MMOCKOJIBKY CYJ €Ille HE HCCIEA0Ba MaTepUabl
nena. Ilo3Bonsromue OLEHUTHh JOIYCTUMOCTh, OTHOCUMOCTh W JIOCTOBEPHOCTH
JI0OKa3aTesIbCcTBa B COBOKYIIHOCTM C JIPYTMMHM JOKa3areiabcTBamMH. Kpome Toro,
YUUTBHIBasi ~ BO3MOXKHBIE  3JIOYIIOTPEOJIEHHS CO  CTOpPOHBl  pabOTHUKOB
IIPaBOOXPAHUTENIBHBIX OpPraHOB, KacaloIIHeCs KOPPEKTUPOBKH MaTEpHaJIOB
YrOJIOBHOTO JI€J1a, OKA3bIBAaHUS JABJICHMs Ha CBUJETENEH, COOOIEHNE CBUIETENIEM
U TIOTEPHEBIINM, KaKHe MOKa3aHUs O TeX WM HMHBIX OOCTOSITENBCTBAX Jieia UM
HEOOXOJMMO JaBaTh, M TpOYHE JACHCTBHS, 3asiBICHUE XojaTaiicTBa 00
UCKJIIOYCHHUH JI0Ka3aTeIbCTB HA JAHHOW CTaANH CyJeOHOro pa3ouparenbcTBa Bpsia
JIM OTIPABJAHO U TAKTUYHO BEPHO.

3aTeM cy/ MEPeXOoUT K CTaJNH Cy1IeOHOTO CIIC/ICTBUSI.

[Ipu mpowu3BOACTBE MO YTOJOBHOMY JENy 3alIUTHUK HANCIEH ITHPOKUMHU
mpaBaMyd TO OTCTAaWBAHHWIO TIO3WIIMM CBOETO TMOJ3AMUTHOTO- MOACYIAMOTO
(0OBHHSIEMOT0 WJIH 11OJI03PEBAEMOTO).

B cootBerctBUM cO cT. 248 VYTOJOBHO-NPOLECCYANLHOTO Kojaekca P®
3alIUTHUK TOJICYIUMOTO y4YacTBYET B HCCIIEIOBAaHHH JOKA3aTENbCTB, 3asBIISET
XOoJaTaiicTBa, M3JaraeT Cyay CBOE MHEHHE IO CYIIECTBY OOBHUHEHHS U €ro
JI0Ka3aHHOCTH, 00 0OCTOSITEIHCTBAX, CMTYAIOMIUX HAKa3aHUE IMOJICYIUMOTO WIIH
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ONPaBJBIBAIOIIAX €r0, O Mepe HaKa3aHWsi, a TaKXKe IO JIPYTrUM BOIPOCAM,
BO3ZHHKAIOIIMM B X0JI¢ CyIcOHOTO pa30uparenbCcTBa.

Cnenyer OTMETHTh, YTO MPU HESBKE 3AIUTHUKA U HEBO3MOXXKHOCTU €rO
3aMeHbl cyAeOHOe pa30upaTenbCTBO OTKIAAbIBaeTCA. B cimyuae  3ameHbl
3aIIATHUKA CyJ TNPEJOCTAaBISICT BHOBb BCTYNMBIIEMY B YILOJIOBHOE JIEJIO
3AIIATHUKY BpeMsl Ui O3HAKOMIICHHsS C MarepuajlamMd YrOJIOBHOTO Jela U
NOJITOTOBKA K YydYacTHi0 B cyAeOHOM pa3dupatenbctBe. [Ipm sTom 3ameHa
3alIUTHUKA HE BICYET 3a COOOM MOBTOPEHUS MPOLECCYaTbHBIX AEUCTBUIA, KOTOPHIE
K TOMY BpE€MEHHU ObUIM COBEpIlEHBbI B cyJe paHee. Ho mo xomaraiicTBy HOBOTO
3AIIMTHUKA CYI MOXET IIOBTOPUTH JONPOCHI CBUAETENEH, NOTEPIIECBUINX,
AKCIIEPTOB JINOO MHBIC CyneOHbIE TeUCTBUS. (6)

Ocobast posb B YyTOJIOBHOM IPOIIECCE OTBOJUTCS 3alTUTHUKY (aBOKATY) B
JONpOocax YYaCTHUKAX JaHHOIO IIPOLECCa, KOTOPBIA IIPOBOJUTCA B XOJHE
cynebHoro cienctBus. Jlompockl y4acTHHKOB IPOBOASTCS CTOPOHAMH, MPUYEM
nepBOM 3a1aéT BOIPOCHI Ta CTOPOHA, MO XOJATaHCTBY KOTOPOM OBLI BBI3BAH TOT
WIM MHOW YYaCTHUK YIOJIOBHOTO CynoIpousBoiacTBa. lIpu 3ToM mnoacyammoro
NIEPBBIM BCEI/Ia IONPAIIMBAET UMEHHO €r0 3aIUTHUK - aaBokaT (4. 1 ct. 275 VIIK

PD).

Ecnu B yrojaoBHOM jene UMEIOTCS JaHHbBIE, JT0Ka3bIBAIOIINE HEBUHOBHOCTD
WIM MEHBIIYI0O BUHOBHOCTH OOBHHSIEMOTO, WJIM JaHHBIE, KOTOPHIE, [0 MHEHUIO
3alIUTHUKA, JOJDKHBI MMETbCA HJIM MOTYT OBbITh cOOpaHbl M MTPHUOOIIEHBI K
MaTepuajgaM JaHHOTO YTOJIOBHOTO [eia, OH O0s3aH MOKa3aTh HaJIMYue 3THX
JAHHBIX, PACKPBITh MX J0Ka3aTeJIbCTBEHHOE 3HAYCHHE, OLEHUTh HMX C TOYKH
3peHHsI JIOKa3blBaHWS HEBMHOBHOCTH WJIM MEHBIIEH BHUHOBHOCTH CBOETO
HOJ3aIIUTHOTO, CAENAaTh BCE BO3MOXKHOE, YTOOBI YOSIUTh OpraHbl, OTBETCTBEHHBIE
3a paccienoBaHue mpectymienus (opranel IIpokyparypel © cyn), B UX
HE0O0XOIMMOCTH JIJIsl IPaBHJIHOTO Pa3pelIeHns] KOHKPETHOT'O YTOJIOBHOTO JIea.

Ecnu B yrojoBHOM Jiene UMEIOTCS TaHHbBIE, TOKA3bIBAIOIE HEBUHOBHOCTD
WIM MEHBIIYI0O BUHOBHOCTH OOBHHSIEMOTO, WJIM JaHHBIE, KOTOPBIE, [0 MHEHUIO
3alIUTHUKA, JOJDKHBI HMMETbCS HIJIM MOTYT OBbITh cOOpaHbl M TPUOOIIEHBI K
MaTepuajaM JaHHOTO YTOJIOBHOTO [eia, OH O0s3aH MOKa3aTh HaJIMYue 3THX
JaHHBIX, PACKPBITh WX J0Ka3aTeIbCTBEHHOE 3HAYEHHE, OIICHUTh HUX C TOYKHU
3peHHsI JIOKa3blBaHWS HEBMHOBHOCTH WJIM MEHBIIEH BHUHOBHOCTH CBOETO
MOJ[3aIUTHOTO, CAENATh BCE BO3MOXKHOE, YTOOBI yOEIUTh OpraHbl, OTBETCTBEHHBIE
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3a paccienoBaHue mnpectymieHus (opransl IIpokypaTypbl M cyxd), B HX
HEOOXOMMOCTH JJIsl IPABUJILHOTO pa3peIIeHNss KOHKPETHOTO YTOJIOBHOTO Jiefa.

OT0 HEOOXOAMMO, TaK Kak B TMOAOOHBIX Clydasx, 03 JOKa3bIBaHUS
00CTOSTENBCTB, CBUJETENBCTBYIOUINX B MOJIb3y OOBUHSAEMOTO, 324aCTYIO HE MOXKET
OBITh HOPMAJIBHO U MOJIHOCTBIO peaan30BaHa (PYHKIIHS 3aIIUTHI.

AnBoKaT (3allMTHUK) B OTJIMYME OT CBOEro KiWeHTa (TMOACYIMMOTro,
OOBHHSEMOTO WJIM TOJI03PEBAEMOI0) HE TOJIbKO BIIpaBe, HO U 00S3aH aKTHUBHO
y4acTBOBAaTh B JIOKa3bIBAaHMM B YIrOJOBHOM Tiporiecce. I[Ipudem mnpenmeTom
JIOKa3bIBaHUSI 3AIIUTHUKOM II0 YTOJIOBHOMY JIeJly SBJISIOTCS  JIMIIb  T€
00CTOSTEILCTBA, KOTOPBHIE OMPOBEPraloT MPEAbSIBICHHOC OOBUHEHUE WIIA
CMAT4aloT OTBETCTBEHHOCTL OOBHHAEMOro. VMMEHHO B JTHX LEISIX 3allUTHUK
BIIPABE MPEJAOCTABIATH TAKUE JOKA3aTEIbCTRA.

daKTU4YeCKU JaHHOC ITpaBO 3alllUTHUKA CBOAUTCA K CICAYIOLICMY:

1. 3aHII/ITHI/IK BITPaBC NPECACTABIIATE JOKA3aTCIILCTBA, ITIOJIYUCHHBIC OT CBOCTO
noA3allMrTHOTO, €TO POACTBCHHHUKOB U 6JII/13KI/IX, a TaKXKC OT UHBbIX JIMII.

2. 3alllMTHUK BIpaBe MPEJICTABIATD JIs NPUOOIICHHS K YTOJIOBHOMY €Ty B
KayecTBE JIOKA3aTEeNbCTB CIPABKM, XapaKTEPUCTUKHM U HHbIE MOAOOHBIE
MaTepuaibl, KOTOpbIE OH MOJY4YWJI IIyTeM 3ampoca 4Yepe3 IOpPUIUYECKYIO
KOHCYJIbTAIIHIO.

3. 3amUWTHUK MOXET aKTUBHO YYacTBOBaTh B JOKa3aTeIbCTBEHHOM
poIecce B XOAE€ YYacTUS B CIEJCTBEHHBIX JEUCTBHSIX ITyTEM ITOCTAaHOBKHU
BOIIPOCOB JIOTIPANTUBAEMbBIM M TPUBIICUYCHUS BHUMAHHS CIICOBATENS K JICTAIISIM,
UMEIOIIUM 0C000€ 3HAYCHHWE IS 3allUThl OOBHHSIEMOTO MM IT0JI03PEBAEMOTO
(mozicyIuMoro).

4, 3aHII/ITHI/IK Y4acCTBYECT B HOK&S&TCHLCTBCHHOﬁ ACATCIIBHOCTH W IIYTEM
3as4BJICHUA XOﬂaTaﬁCTB O MMPOBCACHUMN OIPCACICHHBIX CICACTBCHHBIX HeﬁCTBHﬁ.

ITocne poka3piBaHWS B YrOJIOBHOM IIPOIIECCE CIEAYIOT HPEHUS CTOPOH.
CornacHo 4. 1 cr. 292 VYrosoBHO-IIpolieccyaibHOro Kojekca P®, mo oluiemy
MpaBUly, TPEHUS CTOPOH COCTOSAT M3 pedyell OOBHMHUTENS (Kak MpaBWIIO, UM
SBJISIETCS TIPOKYpPOp) M 3alIuTHUKA (aaBokara mojacyaumoro). B xome cBoero
BBICTYIUICHUS 3alUTHUK OILICHUBAET JO0KAa3aTeJbCTBA, MCCJIEJAOBAaHHBIE B XOJI€
Cy/IeOHOTO CJIEACTBUSA, U MpeJjIaraeT Cyly IPUHSATH ONpeaeIEHHOE PEIICHHE.

[Ipu 5TOM BO Bcex ciyyasx 3alUTHUK B paMKax CyIeOHBIX MPEHHM
BBICTYIIAE€T TOCJICHUM, MOCKOJbKY MMEHHO 3TO W O00ECreYnBaeT BO3MOXKHOCTH
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Oosiee TMOJHOIO ONPOBEPKEHUS [OBOAOB, HAa KOTOPHIE CCHUIAETCSI B CBOEM
BBICTYIUICHUH CTOPOHA OOBHUHEHUS.

[Tocne mpoBo3ruialieHus: TPUTOBOpa CYAbsl Pa3bACHSIET CTOPOHAM MPABO U
nopsiIok  ero  oOkanoBanus. IlpoueccyanbHble U3IEPKKH, B3BICKAHUIO C
MOJICYAUMOTO HE MojJiexaT. B HHBIX cllydasix - Korja OOBUHSIEMbIM B COBEPILIEHUN
YTOJIOBHOTO MPECTYIUICHUS HE COJIACEH C MPEIbBICHHBIM €My OOBUHEHUEM WIIU
BOOOIIE HE MPU3HAET BUHY, PACCMOTPEHHUE YTOJOBHOIO J€Jia OCYIIECTBISIETCS B
obmem mopsiake. Ilocme mpoBo3riamieHuss MPUTOBOpa 3alTUTHUK (a7BOKAT)
JOJDKEH BCTPETUTHCS CO CBOMM TMOM3ANIMTHBIM H  OOCYIWUTH BOMPOC O
HEOOXOMMOCTH T0/Ia4l KaCCAIIMOHHOM KaJT0Obl HA OOBSBICHHBIN MPUTOBOP, TaK
KaK CaMOCTOATENIbHO MPUHSTH TAKOE PEIICHUE 3alIUTHUK HE UMEET IPaBo.

B TtoM crydae, ecnu moa3amiUTHBIA HE >KellaeT 00KajJoBaTh BBIHECEHHBIN
CyJIOM MPUTOBOP B KAacCAllMOHHOW MHCTAHIIMHM, TO paboTa aJBOKAaTa B KaueCTBE
3aIIMTHHUKA 110 3TOMY YTOJIOBHOMY JIEJIy 3aBEpIICHA.

Ho B TOM cnydae, ecid NDOA3AIMTHBIA BCE K€ BbIPA3WI JKEIIAHUE
00>kanoBaTh MPOBO3IJIAMIEHHBIA MPUTOBOP, TO HACTYNAeT CIEAyIolas CTaaus
paboThl aJBoKaTa (3allMTHHKA) - paboTa B KacCAIlMOHHOW | HaJA30pPHOU
WHCTaHIIUY.
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3aKI0YEHUE

Cya - eIMHCTBEHHBI OpPraH rocyAapcTBa, OCYLIECTBISIOIIUN MPaBOCYAUE.
Bes mpenmectByromas cyaeOHOMY pa3OuUpaTeNbCTBY ACSTENBHOCTh OpPraHOB
IIPEBAPUTEIIBHOTO PACCIICIOBAaHUsI, HMMEsl BaXHOE 3HAYCHUE JUISL PACKPBITUSA
MPECTYIUICHUH, ABJISETCS MOATOTOBUTEIIBHON K PACCMOTPEHHUIO JI€JIa CYIOM.

NMenHo B cyneOHOM pa3zOupaTenbcTBe Hanbosee MOJMHO ACHCTBYET MpaBo
0OBHHSIEMOTO Ha 3allUTY U JPYTUe IMpolieccyanbHble U 3TUYECKe npuHImnbl. Kak
U Ha JPYTUX 3Tanax JBHXKEHUsS Jeya, 3alIUTHUK B CyJE€ CTPEMUTCSl peaju30BaTh
CBOU IpaBa, HE JIOMYCTUTh CTECHEHUS MPaB MOJI3aIUTHOTO.

B xoxe cynebHoro pazOupaTenbCTBa €ro y4aCTHUKHU MOJIb3YIOTCS PaBHBIMU
npaBaMd MO TIPEJCTABICHUIO JOKA3aTeNbCTB, YYacTHUIO B HCCIEIOBAaHUU
JIOKa3aTesIbCTB U 3asBJIEHUIO xojaraiicTB. Ho mpoueccyanbHOe paBHOIpaBUE HE
03HayaeT (paKTUYECKOro PaBEHCTBA.

[TonnepsxuBaromuii 0OBUHEHNE MIPOKYPOP MPEACTABIISAET rOCYAAPCTBEHHBIN
OpraH,  pacHojlaraloIiui  IMUPOKUMHU  BO3MOXKHOCTSAMHM  COOMpaHus U
IpEJCTaBICHUsS B CYJ JI0Ka3aTeiabCTB oOBUHEHMs. [Ipokypop Ha cyne akTHBHO
peainzyeT Te OOJBIINE BO3MOXKHOCTU JJISI M300JIMYEHUS TOJICYIMMOTO, KOTOPBIE
ObUIM y OPTraHOB MPEABAPUTEIHLHOTO paccie0BaHNUS.

OOBHUHSIEMBIN K€ TPU BCEX CBOMX IMPOLIECCYaNbHBIX MpaBaxX HAXOJIUTCS B
IIOJIOKEHUH JIMLA, KOTOPOE, CYIST, IPECIEAYIOT B YTOJIOBHOM IIOPSIIKE.

Jl5i1 Toro 4ToOBI PAaBEHCTBO MpaB YYaCTHUKOB CyAeOHOTO pa3OupaTenbcTBa
He OBUIO TONBKO (OpMaibHBIM, 3aKOH MPEIOCTaBISIET IMOACYAHNMOMY H €Tro
3alIUTHUKY HEKOTOpBIC IOMOJHUTENBHBIC TpaBa M CPEICTBA, Ha3bIBacMble B
IpOoIeCCyalTbHON TEOPHH - OJIarONpPHUATCTBOBAHUE 3aIIHTE.

DTHUMU TIpaBaMu U CPEJCTBAMU JOJDKEH NMpo(ecCuoHaIbHO BIAJETh aJIBOKAT
(3alIMTHUK), YTOOBI JOCTHYL CBOEW 1€MW Yy4yacTHs B JIAHHOM Mpoliecce -
BBISIBJICHUH 00CTOSITEILCTB, KOTOpBIC OTIPaBJILIBAIOT OOBHHSIEMOT'O
(mo103peBaeMoro) WJIN CMATYAIONINX ero OTBETCTBEHHOCTb.
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Cnucok urepaTyphl

1. @3 «O0 agBOKATCKOM AEATENBHOCTH U afBoKaType B Poccuiickoit denepammm»
2. Koncrurynus Pocculickoii @eaepaunn (IpUHATA BCEHAPOIHBIM I'OJIOCOBAaHUEM
12 nexabps 1993r.)

3. YronoBHO-poLiecCyaabHbI KoJeke PD

4. YronoBHO-TipolieccyaiibHoe npaBo PD: yueOnuk. [1.A. JlynuHckasl.

5. Yronousiil npouecc Poccuu: yuedHoe nocodue. 3.0. Kospuru

6. VYTronoBHBIM mporecc: y4yeOHUK Juisi CTyAeHTOB H mnpenopaasateneit/A.C.

KoOmkoB.
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