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BBEJAEHUE

ApOuTtpaxHoe CyA0MpOU3BOJCTBO B CBOEM KOMILIEKCE, IO MOEMY MHEHHIO,
ABJII€TCSl HauOoJiee CJIOXHOM U MHOTOIUIAHOBOM CHUCTEMOM  CyaeOHOro
pa30upaTenbcTBa U3 MPEICTABICHHBIX HBIHE B POCCHIICKOM MpaBoBoM moje. OHa
MIPU3BaHa pa3pemaTh TaKk Ha3bIBAEMbIE SdKOHOMUYECKHE CIIOPBL, KOTOPHIE HA MTEPBbIN
B3TJIS] KOXKYTCS JIMIIb YacThIO OT OOIIEH Macchl Tpa)XKAaHCKO-IPABOBBIX CIIOPOB,
TaK Kak HMEIOT CTPOro OIpeAeNeHHbIH CyOBEKTHBIM COCTaB, OCHOBAaHUS
BO3HMKHOBeHUs. Ha jgene B pamkax apOUTpa)kHOTO Mpolecca paccMaTpUBaIOTCA
OTPOMHOE KOJIMYECTBO CIIOPOB HE TOJIBKO MEXKIy JHULAMM, 3aHUMAIOIIMMUCS
IpeINPUHUMATEIBCKON NeATeIbHOCTHIO U MyOJINYHO MPABOBBIMHU O0Pa30BAHUSMH,
a TaKXKe Jena O HECOCTOSTENbHOCTH, KOPIIOPAaTUBHBIE CHOPBI, OCHAPUBAIOTCS
pellieHus] TOCYJapCTBEHHBIX OpPraHOB B Mpefenax OaHKOBCKOW NEATEIbHOCTH,
peKJIamMbl, CO3JaHUEM, PEOPTAHU3ALNEN U JINKBUIALMEN IOPUINYECKUX JIULL, CTIOPBI
0 3alMTE MHTEJUIEKTYaJIbHBIX IIpaB, JEJI0BOM penyTauuu U aApyrue. HecMotps Ha
YaCTHBIM XapakTep MPaBOOTHOILIEHUH, 3aTparMBacMbIX B apOUTPaXKHOM Cyne B
OOJBIIMHCTBE CIyyaeB, HEKOTOpbIE pa30upaTesibcTBa MOTYT HE MNPOCTO HMETh
nyOIMYHBIN WU O0IIe COIMANbHBIM XapaKTep, HO B MOCIEACTBHH 3HAUYUTEIHHO

0Ka3aThb BJIIMAHKEC Ha BCIO 9dKOHOMHWYCCKYIO CUTYyalluIO B CTpaHE.

HecoMHEHHO, MpU CTOJIb 3HAYUTEIBHOM XapaKTepe CYAONpPOU3BOACTBA U
BBICOKOM CIIO)KHOCTH TEOpeTHYecKkoro (0O0beMHas 3akoHojaTenbHas 0a3a) u
INPAKTUYECKOTO YYacTUs DPOJHM MPEJICTABUTENS CTOPOHBI yHAENSETCS OCOOEHHOE
BHUMAaHHE, MU Ha MOHM B3IV aJBOKaTy, KAaK HE3aBUCUMOMY KOHCYJbTAaHTY,
00s13yronIeMcs MPEJOCTABIATh KBATUPHUIIUPOBAHHYIO IOPUANYECKYIO ITOMOIIb, OHA
MOJIXOUT KaK HeJb3s KCTaTH. BeTymast B ciop, mOACYIHBIN apOUTpa)kKHOMY CYAY,
Ha JI000M cTaguu, agBOKaT O0s3aH TMOMYMHATHCS M JEHCTBOBATH B paMKax
OTpeNICTICHHBIX MPaBUJI, YKA3aHHBIX B HOpPMAax 3aKoHonaTenbcTBa. HexoTopeie u3

TaKUX MPABUJI CUJILHO BBIACISAIOT aJBOKaTa Ha (POHE OCTAJIBHBIX IOPUCTOB B OOpHOE



3a BO3MOJXHOCTb HNPCACTABIIATH JIMIO B ap6I/ITpa)KHOM Cya€ M BBICTYIIATb C€IrO

HPUANICCKUM COBCTHUKOM.

IIpn aTom AIIK P®, 3akpemniisiss BO3MOKHOCTb Y4acTHsI aiBOKATA B KA4ECTBE
NpEJICTaBUTENs B TMpOILECCe, HE YYHUTHIBAIOT OCOOCHHOCTH €ro MpaBOBOIO
IIOJIOXKEHUS, KOTOPBIE OIPENEISIOTCS COBOKYIHOCTBIO HOPM IPOLECCYAIBHOIO
3aKOHO/ATENIbCTBA M CIEHUATBHOTO 3aKkoHoAarenbcTBa. CynebHas mNpakTUKa
BBISIBUJIA HEMAJIO NPOo0JIeM B 00J1aCTH IPABOBOTO PETYJIMPOBAHMS CTATyCa aJIBOKATa
KaK TMPEJCTaBUTENsA, OCYIIECTBISIONIEIO KBAIU(DUIUPOBAHHYIO IOPUINYECKYIO
IIOMOILlb  apOUTpa’)kHOM Ipolecce. TeopeTnyeckass OCHOBAa pabOTbl COCTOUT B
IEPBYIO OYEpeab U3 HayuHbIX pabOT, aHAIM3UPYIOLUIUX TEKYILEe MPOLECCyaTbHOE
3aKOHOAATENBCTBO, PETYIMPYIOIIEE NESATENbHOCTh aJBOKATA-NPEACTABUTENS B
apOUTPaXKHOM TIpoliecce, a TaKXKe U3 CyJeOHOM MPAKTUKU apOUTPAKHBIX CYJIOB

Pa3IMYHBIX UHCTAHIMN U HAYYHBIX pa00T, aHATU3UPYIOIIHUX ATy MPAKTUKY.

B »T0li paboTe n3ydeHrne mpaBoOBOTO TMOJOKEHUS aJIBOKaTa B apOUTPaKHOM
CYJIOTPOU3BOCTBE OyAET pa3/lesieHO Ha JABE YacTH: TEOPETHUECKYIO C aHAJIM30M
apOUTPaXKHO-MIPOLIECCYaTbHOTO  3aKOHOJATENbCTBA M MPAKTUYECKYI0  C
UCCJICIOBAaHNEM HETIOCPEICTBEHHO Pa0OTHI aJjBOKaTa B paMKax HECKOJIBKUX BUIOB
apOuTpaXXHBIX cHopoB.  Jlemaercst 3TO AJii BCECTOPOHHETO PAacCMOTPEHUs
MIPABOBOTO TMOJIOXKEHHSI aJBOKaTa B apOUTPAKHOM CYAOIPOU3BOJICTBE C MO3HIIMU

€0 MPAaKTHUYCCKOI0 y4aCTus B pa3/JIMYHBIX BHIaX CIIOPOB.



I'nmasa 1. HIPABOBOE ITOJIO’KEHUE A/IBOKTA B APBUTPA’KHOM
MMPOLNECCE: OCOBEHHOCTHA

§ 1 IIpaBoBbI€e MOJI0KEHNSI O NIPEACTABUTEIbCTBE B AaPOUTPAKHOM Ipolecce u

3aKJII04YCHHH aIBOKATCKOI'0 COrJIalICcHUA

Hauare wuccnenmoBaHue B paMmkax JaHHOW paboTel s Xxoren Obl ¢
TEOPETUYECKONW YacTH, MOCKOJIbKY MOHUMaHHE OOIIeH TEOpPUM OCYIIECTBICHUS
NpEICTAaBUTENIbCTBA  AJBOKATOM  HHTEPECOB  JHIlA B  apOUTPaKHOM
CYJONPOU3BOACTBE. JTO MO3BOJIUT HaM BbIIEIUTh CYIIECTBEHHbIE OCOOEHHOCTH B
€ro JEATEIBbHOCTH II0 CPAaBHEHUIO C MPEACTABUTENBCTBOM, OCYIIECTBISIEMBIM

IOpUCTaMU UM PYKOBOIHUTCIIAMHA OpFaHI/IBaHI/Iﬁ oe3 CTaTyCa aaABOKaTa.

Paspemenne cmopoB B pamkax — apOUTpaKHOTO  pa3dMpaTebCTBa
OCYLIECTBIsIeTCs apOuTpaxHsiMu cygamu Poccuiickoit denepanum Ha OCHOBaHUU
CIENYIOIIMX NPHUHLMIOB CYJONPOU3BOJCTBA: 3aKOHHOCTH, JIHCIIO3UTUBHOCTH,
COCTA3ATENbHOCTH UM HEMOCPEACTBEHHOCTH. DTH MPHUHIMUMBI POAHAT apOUTpax c
pPacCMOTPEHHEM TPaXAAHCKUX CIOPOB CyAamMu OOIIeld IOPUCIUKIIUH, HO He
CIIMILIKOM, OJHAKO HE CJIHMIIKOM CHJIbHO. Ero ocoOeHHOCTh 3aKiIodaercs B
cnenuduke MPaBOOTHOILIEHUH, CIOPhl MO KOTOPHIM paccMaTpUBAIOTCS B
apOuTpakHbIx cynax. [lonBe1OMCTBEHHBI UM B MIEPBYIO OYepeb YKOHOMUYECKUE
CHOpBI, BbIAENsEMBIE IO crienuduke ux cyobekToB: top. auna, VIl u unsle nuia,
3aHUMAIOIIMECA MPEANPUHUMATEIBCKON U HHOM YKOHOMUYECKOU NIESITENBHOCTBIO.
Taxxe B pamMkax apOuTpaka OCYIIECTBISIETCS OCMapUBAHME HOPMATHUBHBIX aKTOB
rOCy/IapCTBEHHBIX OPraHoOB B c(epe HaIorooOJ0KEeHUs, MMpaB Ha HCIOIb30BAHHE
pe3yibTaTOB HWHTEJUICKTYaJIbHOM NI€SITEIbHOCTH, PEryJupoBaHUs OaHKOBCKOM
NESTENIbHOCTH W MHBIX c¢epax YacTHOrO W MyOJWyHOro mpaBa. [ JaBHBIM
KBAIM(PUKALIMOHHBIM ~ KPUTEPUEM JUIsl  ONPENEICHUs  MOJABEIOMCTBEHHOCTU

BBICTYIIAET SKOHOMUYECKHUM XapaKTep Cropa.
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OnpeneneHne TEPPUTOPHATBHOW  TMOACYAHOCTH, B CBOIO  OYEpPEIb,
OCYIIECTBIISIETCS CXOXXHM C TPaKIAHCKUM TiporieccoM obOpazom. [lo obmemy
NpaBUIy JUIS PACCMOTPEHHUs cIopa H30UpaeTcss CyJa MO MECTy HaXOXKICHHS
OTBETYMKA, OJHAKO 3aKOHOM JUII HEKOTOPBIX KATETOPHH JeN TIpPeIyCMOTPEHA
abTCPHATHBHAS M HMCKJIIOUUTENbHAS TOJCYAHOCTh, a TaKKe BO3MOXKHOCTD
OTIPENIEIICHUS Cy/ia HEMOCPEACTBEHHO BOJICU3BSBICHHEM CTOPOH, BBIPAKEHHOM B
BUJE COIJIAICHWS B  NHUCBbMEHHOW  (opme. JUis  mpemocTaBICHHS
KBAJTM(UIIMPOBAHHOW  FOPUJAMYCCKONW  IMOMOIIM, aJBOKATOM JIOJDKCH OBITh
JOCKOHAJIBHO HM3ydYeH BOIPOC TOJBEIOMCTBEHHOCTH M IOJACYJIHOCTH, a TaKXKe
IIPABHJIHO OTPEJISIICH XapaKTep CIOPHOTO MPaBOOTHOIICHUS, TaK KaK OIIMOKA TpH
1oJlaue MCKOBOTO 3asBJICHHMS MOXKET HMETh HETaTUBHOE BIIMSHUE HA CPOKH

pas3penieHus cropa.

Cnenyer oTMeTUTh, YTO Ha ocHOBaHuU CT. 59 AIIK mpeacraBuTenbCTBO B
apOUTpaXKHOM TPOIECCE HE SIBISCTCA 00S3aTEeNbHBIM, MPEIOCTABISAS TpaKIaHaM
BO3MOXHOCTb BECTH [I€Jla, B KOTOPBIX OHHM YYAaCTBYIOT CaMOCTOSITEJIbHO, a
OpraHu3alusIM — Yepe3 CBOUX PYKOBOJMTENICH. ITO MOJTO0KEHUE 3aKOHOAATENHCTBA
BBI3BIBAET B HAYYHOW CPe/ie HEKOTOPHIE CHOPHI, B MEPBYIO OYEPEAb OTHOCUTEIBHO
HEJIOCTAaTOYHOW MPOBEPKU KBATM(PUKAIMK Yy JEHCTBYIOLIErO JIMIA CTOPOHBI.
Kputurka 3T0or0 mosjoxkeHust 6a3upyercsi Ha TOM, 4TO B CYJOMPOU3BOJICTBE HUKOTO
HE BOJHYET HACKOJIbKO MPEJICTABUTENh 3HAKOM C CyAE€OHBIM MOPSIKOM IO
COOTBETCTBYIOIIEMY JIETy, €r0 3aKOHOJATeIbHOW 0a30if M MMEET JIU OH BOOOIIE
ONBIT B3aUMOJCUCTBUSI C TAKUM HMHCTUTYTOM IPABONPUMEHEHHUS, a MPOLECC
MIPOBEPKHU MOJTHOMOYMH sSIBJsIETCS HE OoJiee yeM dhopmabHOM npoieaypoil. Tak, M.
B. boromomnoB mpemiaraer pemmrth 3Ty NpoOJIeMy ITyTEM BBEICHHS TMOHSATHS
«1podecCUOHANBbHBIA  Cy/eOHBbI  MpPEACTaBUTENb», MO €ro MHEHHUIO, 3TO
pasrpaHU4MUT CYOBEKTOB, MPEJOCTABISIONIMX TAaKOr0 poAa CYObEKTHI U B

IIOoCJICACTBHH TaK Ha3bIBaCMbIN «HpO(l)eCCI/IOHaJ'II/ISM» MOJKET CTaTh 005A3aTEILHBIM



YCIOBHEM JUIsl IPEICTABUTENS B apOUTpaXkKHOM cyjie'. OHAKO MOT00HbIE HATEKIbI
HE OINpPaBAAJIUCH U MO CeH JeHb K KBaTU(pUKAIUU apOUTPaKHBIX IpeICTaBUTENEH

NPEABIBISIIOTCS KpallHe HU3KUEe TPeOOBaHMUS.

CrouT mTOHWMATh, YTO Yy4YacTHE TPAMOTHOTO W KBATH(PHUIIMPOBAHHOTO
MPEJACTABUTENSI CTOPOHBI, KaK B JOCYJIeOHOW AEATEIbHOCTH, TaK W B paMKax
HEIMOCPEJICTBEHHO CYIAEOHOTO pa30upaTeNnbCcTBa, SIBISETCS  HEMaJOBAKHBIM
(GhakTOpOM, TapaHTUPYIOIIUM BCECTOPOHHIOI W TBEPAYIO 3alllUTy €€ MpaB u
WHTEPECOB, a TakKKe COOJIOJNEHUS B TMPOIECCe MPUHIUIOB, 3aKOHHOCTH,
COCTSI3aTE€ILHOCTH, PABHOIMPABHSI CTOPOH apOUTPAKHOTO CYyAOMPOU3BOACTBA U
npyrux. IIpeactaBurens MO CyTH SIBJASICTCS TPOBOJHUKOM JUIsi CTOPOHBI K
3aKOHHOMY ¥ OOOCHOBaHHOMY pEIICHHIO 0a3upysch Ha CBOMX MPAKTUYECKHX
HaBBIKAX U TEOPETUYECKUX 3HAHUSAX. B TakoM pasHOIIAHOBOM U JEHCTBUTEIIHLHO
CJIO)KHOM CYJOTIPOU3BOJICTBE, KaK apOWTpak, HaJW4due 3HAHUU O TEKyIIeM
3akonogatenbcTBe (I'K, AIIK, denepanpHbie 3aKOHBI 0 OAHKPOTCTBE, OAHKOBCKON
JEATEeIIbHOCTH W MHbBIE), Cy/IeOHON MpPaKTUKE, MPAKTUKE JOCYIEOHOTO pa3penieHus
CIIOPOB SABJISIETCSI HEOOXOIUMBIM MUHUMYMOM JJISI KOMIIETEHTHOT'O MPECTABICHUS
WHTEPECOB CTOPOHBI, 0€3 KOTOPOTO BEACHHE apOUTPAKHBIX TIE] MPEICTABISETCS

KpaiiHe mpo0IeMaTUYHBIM.

ANBOKAT KAk JIMLO, YYacTBYHOUIEE B JIeJle, HECET IPOLECCYabHbIC
o0s3aHHOCTH, npeaycmoTpeHHble AIIK PO u npyrumu denepanbHbIMU 3aKOHAMU
WIM BO3JI0OKEHHbIE Ha HHUX apOUTpaxkHbIM cyaoM B cooTBercTBuu ¢ AIIK PO.
HeucnonHeHue nmpoueccyaabHbIX 0053aHHOCTEN JIMIIAMHU, YYacTBYIOLMMU B €€,
BJeUeT 3a coboi g 3tux sun npeaycmorpeHHsie AIIK PO mocnenctBus.
[IpencraBuTenbCTBO B apOUTPaXHOM CyA€ Kak MpoleccyaibHasl AESTeIbHOCTD
OCYLIECTBISAETCS OT MMEHH M B MHTEpecax y4acCTBYIOLIMX B JEJIE JIUI CTOPOH,

TPCTbUX JINL, TOCYAAPCTBCHHBLIX OPIraHOB.

! Boromonos M. B. — OcobeHHOCTM COBPEMEHHOM KnaccuduKaLmm NpaBoro MHCTUTYTa cyaebHoro
(npoueccyanbHOro) NpeacTaBUTENIbCTBA B MPaXKAaHCKOM M apbuTpaXkHOM npouecce.
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AnmBokaT B paMKax  apOUTpaXHOTO  Tporecca  OCYIIECTBISIET
MPEACTABUTENBCTBO IO COTJIANNIEHUIO, TMPEACTABISIONIAM COOOM TpakTaHCKO-
MPaBOBOM JOTOBOP B MPOCTOM MUChbMeHHOHN dopme. B obsi3aTenbHOM MOpsiake, Ha
ocHoBaHuM cT. 25 @3 ot 31.05.2002 N 63-®3 "OO agBOKATCKOM NEATEILHOCTH U
anBokatype B Poccuiickoit deneparuu", B HEM JOHKHBI OBITh yKa3aHbl UMS U
PEKBU3UTHI aIBOKAaTa, MNPUHUMAIONIETO HWCIOJHEHHUE OT JOBEpPUTENS, €ro
HEIMOCPE/ICTBEHHBIC OOS3aHHOCTH IO COTJIANIEHUIO, pa3Mep BO3HATPAKICHUS 32
OKa3aHUE IOPUINYECKON MOMOIIM W KOMIICHCAIlMM PacxoJ0B aJBOKaTa, pasMep U
XapakTep €ro OTBETCTBEHHOCTH. [Ipy 3aKiIFOUEHHM COTralIeHHs aJBOKAT JOJKEH
BBISICHUTH TPABOMOYHO JIM JIUIIO0, OOpaTHBIIEECS K HEMY 3a HOPHUINYECKON
MOMOII[bIO, TI0JIABATh MCK WJIM 3asBJIEHUE B apOUTPAXHBIN CYJ, SBISIETCS JIU OHO
3aMHTEPECOBAHHBIM JIMIIOM WM €r0 MPaBOMOYHS Ha ydacThe B apOUTPaKHOM
Mpolecce MNOATBEPKICHBI 3aKOHOM. Takke MpU 3aKJIIOYECHUHU COIJIAIIEHUS C
JIOBEpUTEIIEM JIOJKEH OBITh OINpe/eieH MepeueHb MPAaBOMOYUN MPEICTaBUTENS U
€ro KpyT 3a7a4, OCHOBBIBASICh Ha KOTOPHIX OH OYAET OCYIIECTBISITh IOPUINIECCKYIO
noMoib. Bo3HarpaxkaeHue aaBokara 3a MOMOIIb B TOM YHUCJE SIBJISETCS
CYIIECTBEHHBIM YCIIOBUEM COTJIAIICHUS, BKIIOYAIOIIMM B CeOsl BO3MEIICHUE
pacxolibl Ha OCYILIECTBICHUE aJIBOKATCKOW JAESATEIbHOCTH U HEMOCPEICTBEHHO
BBITIJIaTa JIOBEPUTENSI 3a OKA3aHHYIO HOPUANYECKYI0 ToMolls. [logo0HO WHBIM
rPaXKJaHCKO-ITPABOBBIM JOTOBOPAaM COTVIACOBAHUE U YKA3aHHUE BCEX CYLIECTBEHHBIX
ycioBui, ompeaeneHHbix O3, 00s3aTeNbHO [JI 3aKIIOYEHHUS COIJIAIICHHUS 00

OKa3aHHuu IOpPII[PI‘-ICCKOﬁ IIOMOIIHU C aABOKATOM.

OcoOeHHOCThIO VISl COTJIAIICHUH MO OKAa3aHHWIO0 IOPUIUYECKOM MOMOIIM B
pamMKax apOMTPaKHOTO CYAONPOW3BOJCTBA, IO CPABHEHUIO C YrOJOBHBIM H
aIMUHUCTPATUBHBIM, SIBJISIETCSI BO3MOKHOCTh BKJIFOUCHUS B COTJIAIIICHUE YCIIOBHS O
3aBUCHUMOCTH pa3Mepa BO3HArPaXKICHUsI OT pe3yibTaTa caMOM IOpUIAYECKOM
MOMOIIA. JTO CTajJ0 BO3MOXHO Ojarojaps TPUHSATHIO PEIICHHEM COBETa
OenepanbHoil manatodt aaBokatoB oT 02.04.2020 r. «IIpaBun BKIOYEHUS B

CorTamiCHUC a/IBOKaTra ¢ JOBCPUTCIICM YCJIOBI/Iﬁ O BO3HAIrpaxacHUH, 3aBUCAIICM OT



pe3yapTara OKa3aHWs IOPUAMYECKOW IIOMOIINW», B COOTBETCTBUM C KOTOPBIM
CTOPOHBI IO COTJIJAIEHHWIO MOTYT BKJIIOYATH B HEro JOIOJHHUTEIBHOE
BO3HAIpakJICHUE aJBOKAaTa 3a JOCTH)KEHHE OIPEACIICHHOIO pe3yibTaTa B paMKax
IIPEAOCTABIEHNS OPUANYECKONM ITOMOIIM, TaK HA3bIBAEMBIM «TOHOpAp yCIEXay.
HecomMHeHHO, Takoe yCI0BHE HE JOJKHO IPOTUBOPEUYUTH CIIELIMAIIBHBIM IIPAaBHIIAM,
HaIpuMep, UMETh YETKO BBIPAXKEHHOE YCJIOBHME, KOTOPOE HEOOXOIUMO JOCTHYb,
UMETh Pa3yMHbIN 1 000CHOBAHHBIN pa3Mep U Apyrue. AIBOKAT HE MOXKET, Jaxe Mpu
HaJIM4YUKM  JIONIOJIHUTEIBHOIO  TOHOpapa, rapaHTUpOBaTh  JOCTHIKECHHUE
00yCIIOBICHHOTO pe3yJibTaTa WK 00€IaTh €ro B3bICKaHHUE C IPYToil CTOPOHBI CIIOpa
B KauecTBe CyJIeOHbBIX m3aepkek. HecMoTps Ha 3T0, Takoe yCcIOBHE UMEET BECbMa
ruOkue (opmbl BBIpAKEHUS M MPEACTABIAETCA KpallHE yJAayHbIM MEXAHHU3MOM
NOBBIIICHUS] 3aMHTEPECOBAHHOCTH aJBOKaTa B MPEACTAaBICHUU Hambosee
IPaMOTHOM M KBaJIM(QUIMPOBAHHOW IOPUAMYECKON IMOMOIIM, Ha Kakyl OH
CHOCOOEH, YTO OJHO3HAYHO IIOJIOKUTEIBHO CKa3blBa€TCs HA pealln3aluu
KOHCTUTYLIMOHHOTO TpaBa Ha MOJy4YeHHE KBaJU(PUIIMPOBAHHOW HOPUIUIECKON

oMo 1 JOBEPHUHU K HpO(I)CCCI/II/I B IICJIOM.

§ 2 locyneOHasi AeITETIbHOCTH AIBOKATAa B apOMTPAKHOM Ipoiecce

Cpazy nocie 3akI0ueHUs COTJIAlIeHUs C JI0BEpUTEIEM, HaYuHAeTCs padoTa
aJBOKaTa, HAMpaBJICHHAs KAaK MUHUMYM Ha KOMIIETEHTHOE HPEACTaBICHUE
MHTEPECOB B CYyJI€, @ KAK MAKCUMYM Ha CIPaBEAJIMBOE U ONEPATUBHOE PA3PEIICHUE
criopa. ['oBOpsi O TUMOTETHYECKOW OMEPATUBHOCTH YPETYIUPOBAHMS CHOPHBIX
OTHOIICHUMN, HENb3d OCTABUTh B CTOPOHE BO3MOXKHOCTH JOCYACOHOTO pEIICHUs
BOZHHUKIIETO HSKOHOMHYECKOTO KOH(QUIMKTa (ecid Takoe MpeCcTaBIseTcs
BO3MOXHBIM). [locyneOHoe paspelieHue cropa rno oOeMy npaBuily HE SIBIsSETCA
00s3aTeNbHBIM, OJHAKO I CTapTa apOUTPa)KHOTO CYAOINPOU3BOJACTBA TIO

OIpCACIICHHBIM KaTCropusamM ACJI HCO6XOI[I/IMO OCYIICCTBUTb HEKOTOPLIC JICUCTBUS



JI0 MOMEHTa Mojayu ucka. Tak, Hampumep, MO CIOpaM O HEOCHOBATEIbHOM
oboranieHnu MOTEHITNAIbHBIN UCTEIl TIOJDKEH HAIPABUTh CBOEMY YKOHOMHYECKOMY
ONMOHEHTY MPETEH3UI0 MO CYIIECTBY €ro HapyIIEHHbIX MpaB U TOJbKO MO
UCTEUCHUM TPUJILATH JIHEM C MOMEHTa €€ TOJIyYEHUS KOHTPAreHTOM MpHu
OTCYTCTBUM JOOPOBOJBHOTO YJOBJIETBOPEHHUS TPEOOBAHUI, OH MOXKET 00paTUTHCA
C UCKOM O BO3MEIIEHUHU Bpena B cynd. [loMHMMO MOJOOHBIX YHMCTO TPa’kKJaHCKHUX
CIIOPOB MEXKY JUIAMHU, 3aHUMAIOIIUMUCS SKOHOMUYECKON JIeATeIbHOCThIO, ATall
JOCYIEOHOTO YperylIrupoBaHUs 00513aTeNieH U B HEKOTOPBIX CIOPaX, BHITEKAIOUINX
U3 aJIMUHHUCTPATUBHBIX M WHBIX MYOJIMYHBIX MPABOOTHOIICHUA SKOHOMUYECKOTO
Xapaktepa, JJisi KOTOPhIX OH NPSIMO YCTAaHOBJIEH 3aKOHOM, YTO HE SIBJISIETCS
PEAKOCTHIO JUIsl apOUTPa’KHOTO CYIONIPOU3BOICTBA, YUUTHIBASI KOJIMYECTBO CIIOPOB,
OCHOBAaHHBIX HA HEMNPABOMEPHOM TMOBEJACHUM KOHTPAreHTa B TIPaxIaHCKO-

IIpaBOBbIX OTHOIICHUMAX.

CrnenyeT moHUMaTh, YTO WUTHOPHUPOBAHUE €T0 HAIWYHUS WU XK€ OaHaIbHOE
HE3HaHHWE CO CTOPOHBI aJBOKATa MOKET IMPHUBECTH K KpailHe HEKeIaTeIbHBIM
MOCIIEAACTBUSIM, KOTOPbIE CITOCOOHBI CUIIBHO TIOJJOPBATh YBEPEHHOCTDH JJOBEPUTEIS B
cBoeM mpeacraButene. [Ipu 7ToM Ba)KHO MOHUMATh, YTO CYJbl HE OTITYCKAIOT 3TOT
BONPOC HA CaMOTEK W TPU HAIMYMU HA TO OCHOBAaHUU TBEPAO HACTAWBAIOT
WCIIOJIHATHh OOS3aHHOCTH JTOCY/IeOHOTO OOpalieHus K KOHTPAreHTy, OCTaBIISsI UCK
6e3 paccMmoTpenus. Tak, HampuMep, B CIIOpe MEXKAY YIPABIAIONICH OpraHu3anuei
U IpeNpUHUMATENEM, TOCIEHUI HACTauBaJl Ha OCTABIICHUH UCKOBOTO 3asBIICHUS
0e3 ABMKEHUS, TOCKOJbKY UCTEI] He MPEANPUHSI ASUCTBUIA BO MM HCIIOJHEHUS
00s13aTeNbHOTO JIOCYIeOHOTO yperynupoBanus cropa. Cya TepBOH WHCTaHIMH
MOJIZIEPIKaJ I0BO/IbI OTBETUHKA M OCTABHII UCK 0€3 pACCMOTPEHHSI UMEHHO 110 3TOMY
OCHOBaHHIO, C YEM COTJIACHJIACh U aleUIIIIMOHHAs MHCTaHIus. B pamkax kaccamun
UCTEI] TIOMBITAICA OCIOPUTh O00S3aTENBHOCTh OCYIIECTBICHHUS JOCYIeOHOTO
pa3dupaTenbCcTBa, CChUIasCh Ha COOTBETCTBYMONIYIO cTaThio AITK. Oxgnako ucxons
U3 CyTH CIopa, 3aKOHOJATeNlbHas 0a3a, pEeryilupyromias WX MPaBOOTHOIICHHUS

BKITFOUAsia B ceOst Takoke ['paxkmanckuii U KUIUITHBIA KOJEKCHI, HOPMBI KOTOPOTO



YCTaHaBIMBAIOT JOCYNEOHBIM TOPSAIOK, B CIEJICTBUE YEro KacCallMOHHAS
MHCTAHIMA HE Hallla 3aKOHHBIX JOBOJOB K YJIOBJIETBOPEHHIO KAIOOBI.>
HecomHeHHO, ecnu Obl BONpPOC MPEACTABICHUS HWHTEPECOB YIIPaBIISIOIIECH
KOMITAaHUM OBbUT JOBEPEH aJBOKaTy, €ro OO0S3aHHOCThIO, Kak paboueH, Tak u
MOpabHOM, ObLIO OBl HACTOSIHME HAa OCYLIECTBIIEHUHU A0CYAE€OHOTO MOpsiiKa, YTO
MOTJIO COXPAaHUTb MacCy BPEMEHU U CPEICTB €r0 JOBEPUTEIIL. ITOT IPUMED B CBOEH
CYTH, KaK U MPEACTABIECHHBIN J1ajiee, YeTKO NIUTIOCTPUPYIOT OyKBaIbHO KU3HEHHYIO
HEOOXOJMMOCTh YYaCTHHUKOB apOMTPa)XKHOI'O CYAONPOM3BOJCTBA B HAJUMYUU HA
CBOCHM CTOpOHE KBANIU(PUIMPOBAHHOTO IOPUIMYECKOrO COBETHHKA. Tak, B crope
MEXIYy CTOpPOHAaMH JIOrOBOpa MO B3BICKAHUIO 33J0JDKEHHOCTH, KpPEIUTOP,
(opManbHO HampaBUB NPETEH3MIO K JODKHMKY, HE CTall JO0XKHMJIAaThCsi OTBETa
MOCJIEIHETO M OOpaTWiCS C HMCKOM B CyA JO HMCTEUEHHS Mecslla C MOMEHTa
nosydeHus: mnpereHsuu. Cynpl NEpBOW, aNeUIAIMOHHOM M KacCalMOHHOU
MHCTAaHIIMA OCTAaBUIM HCK 0€3 pacCMOTpPEHHs] Ha OCHOBaHUM HECOOIIOACHUS
3asgBUTENIEM 00s3aTENILHOTO J0CYA€0HOr0 MOPSAIKa, HE IPUHSB €ro J0BOJABI O TOM,
4yro (pakT OOpalleHUs B CyJ HE IPEpPhIBACT TEUEHHE BPEMEHHU I OTBETa Ha
IOPETEH3UI0 CO CTOPOHBI MOJKHHMKA. [0 MHEHUI0 apOUTpaKHBIX WHCTAHIIMM,
IPETEH3UOHHBI TOPSAOK NPU3BAaH pa3pelliuTh CIOPHYK CHUTyalur 0e3

BMCIIATCJIbCTBA Cy/Jdad, YEMY I[CﬁCTBPIH HCTLA ABHO HE COOTBCTCTBYIOT.3

Pa36op 3THX mpuMepoB HEOOXOIUM [JIsi TOTO, YTOObI HAIJISIHO MOKAa3aTh
HACKOJIbKO PEIMIAIIINM MOXET OBITh JOCYNEeOHBIN 3Tam paspernieHus cnopa. Eciu
UTHOPUPOBATH ITOT MOMEHT, MOKHO MPOBECTH B CyJaX HECKOJIBKO JIET, TOOMBAsChH
BO3MOXKHOCTH pa3peliuTh crnop ©0e3 coOroJieHus Tmpolecca J0CyAeOHOro
yperyJIupoBaHusl, TaK U HE TIEPENIs K €ro paCCMOTPEHHUIO MO cyiiecTBy. [lomumo
IPEACTABICHHBIX BBIILIE OH HMEET €lle MHOXECTBO PAa3IMYHBIX HIOAHCOB U
OYEBHJIHO, 4YTO JIMIIO, OOpaTuBlIeecs B apOUTpakHBId CyJd U HE HMEIOIee

CIICraJIbHbIX 3HAaHUU U HAaBBIKOB, HC MOXKCT 3HATb O HHUX BCC, YTO, KaK MOXKHO

2 Mpesnauym BC — n. 2 0630pa NPaKTUKM NPUMEHEHMA apBUTPaXKHbIMM CY4aMU MONOKEHWUIM NPOLLECCYaIbHOTO
3aKoHOAaTeNbcTBa 06 065A3aTeNIbHOM AocyaebHOM nopsaKe yperyanposaHus cnopa ot 22.07.2020 .
3 n. 8 0630pa
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BUJICTb, HAa IIPAKTUKE MIPUBOAWUT K HCKCIATCIbHBIM JJIsI HCTO ITOCIICACTBUAM.
COOTBeTCTBeHHO, aZIBOKATy, MpexJaC 4eM NPUCTYIIAThb K COCTABJICHHUIO MCKOBOI'O

3as4ABJICHHUA TpC6y€TC}I BBIACHUTD 3TOT BOIIPOC.

Yro Taxxke TpeOyeTcs crnenaTb OT aJBOKAaTa Mepel TeM KakK COCTaBIATH
npolieccyanbHble JOKYMEHTBI, TaK 3TO C(hOPMHUPOBATH MO3ULIUIO 1O aeny. U3yuus
IPEIOCTABICHHBIE JOBEPUTENIEM JOKYMEHTHl M OMNPOCHB €ro Ha MpeaAMET
HEIMOCPEJICTBEHHOW  3aMHTEPECOBAaHHOCTH,  aJBOKAT  JOJDKEH  OIpPEACNIUThH
JAIIbHEUIIYIO MOCIIEN0OBATEIBHOCTD AEUCTBUNA U UX HAIPaBIEHHOCTh. [lo3umus mo
JieNy TPeCTaBiIsieT coO0M OCO3HAHHYIO, BHIPAOOTAHHYIO U YETKO OIpPENEICHHYIO
TOYKY 3pEHHsSI KacaTeIbHO OOCTOSITENbCTB Ji€Nla, MOCTPOCHHYI0 Ha W3BECTHOU
anBokaty MHGOpMauu M MHTEpEcOoB ero noeputens. daktuuecku B mpoiecce
COCTaBJICHUS MO3UIIMK aJIBOKAT ONpEEseT TO, KAKUM 00pa3oM OH OyneT peliarhb
BOIIPOC, MOCTABIICHHBIN Mepej] HUM ero aoseputenemM. OnHako, HE Bceraa, Jaxe B
pamMKax 3KOHOMHYECKOTO CIOpa, JUI0, OOpaTUBIIEECS K aJBOKaTy C LEIbIO
NOJIy4eHHUs] KBaJIU(UUIHUPOBAHHON IOPUIUYECKON MOMOIIM, BKJIOUaroliee B cels
IPEJICTaBICHUS B CyJI€, IOHUMAET, YETO OH XOUET, a IJIaBHOE, MOXKET TOOUTHCS pU
CIpaBeIIMBOM pazpeuieHuu crnopa. COOTBETCTBEHHO Mepel] HEMOCPEICTBEHHON
paboToii Haa TMO3UMLIMEH, aJBOKAT JOKEH JaTh OOpaTHBLIEMYCS —JIUILY
MOJIHOLICHHYIO KOHCYJIBTAIIMIO MO BOMPOCY, ONPEACTUTh Al HEro BO3MOKHBIC
MCXO/IbI CIIOpa, HACTPOUTH €ro Ha Hanbosee BeposiTHOe paspenienue. Korna Takas
pabota ObUTa TPOBENCHA, W JOBEPHUTENb YETKO OMPEISTHICS, KAaKhUe HMEHHO
TpeOOBaHUS M MHTEpECHl OyAeT OTCTauBaTh aJBOKAT B apOMTPa)KHOM MpOILEcCe,
NOCJIeTHEMY CIIeAyeT HauaTh BbIpa0AThIBaTh MO3UIMIO CBOETO JIOBEPUTENS 10 JIETy.
Coctout 3Ta paboTa W3 HECKOJBKHUX 3TaloOB, BKIIOYAONIMX B ceOS MOMHUMO
YTOYHEHHUS TpOoOJeMbl M ONpENeSieHUsT MHTEPECOB JOBEPUTENS, TAKXKe aHau3
MPEIOCTABIECHHBIX UM JI0Ka3aTeJIbCTB, OTHICKAHUE MOAXOASAIIEH K MPUMEHEHUIO
HOPMATUBHOM 0a3bl, cCOOp MHBIX HEOOXOMUMBIX TOKA3aTEIbCTB, YTO B KOHEYHOM
MO3BOJIUT aJBOKATy TMOCTPOUTh YETKYI0 OJHO3HAYHYI0 BEpPCHUIO COOBITUM

OOBEKTUBHON JEWCTBUTEIBHOCTH, OTBEUAIOLICH HMHTEpecam JOBEpUTENs U
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000CHOBBIBAIOIIYIO €r0 TpeOoBaHUs K OOpaTHOW CTOpPOHE CyaeOHOTO Tpolecca.
Croutr moMHUTH O TOM, 4TO CT. 65 AIIK 00s3b1BaeT CTOpPOHY HOKa3bIBaTh
00CTOSTEILCTBA, HA KOTOPBHIE OHA CChUIAETCS, COOTBETCTBEHHO, €CIIH JIUIIO XOYET,
9TOOBI CyJ BOCHPHHSUT €r0 TMO3HWIIMI0 W TPHUHSI OCHOBAaHHWS TpPeOOBaHHS, OHO
JIOJDKHO 00J1a7iaTh BCEM BO3MOXKHOM IMOJTHOTOM JOKa3aTeIbCTBEHHOW 0asbl. Tyt
CTOPOHE Ha NOMOIIb MPUXOAUT CTATYC €ro NPEACTaBUTENA-aIBOKAaTa U TE
MOJITHOMOYHSI TI0 COOpY TOKa3aTeNbCTB, KOTOPHIE OH MPEIOCTABISIET. AIBOKAT
BIIPABE 3aHUMATHCSI COOPOM JI0KA3aTEIBCTB MO JACNIy CBOETO JOBEPUTEIIS TUUYHO WU
Py TIOMOIIM aJBOKATCKOTO 3ampoca. TakuM 00pa3oM OH MOKET IMOIY4YUTh B
KaueCTBE JI0Ka3aTeJbCTB CIPAaBKU M HHBIE JOKYMEHTBHl OT TOCYJIapCTBEHHBIX
OpraHoOB, a TaK)ke UH(POPMAIIKIO, OTHOCSIUIYIOCS K JIeNly OT JIMII, OMPOILIEHHBIX C X
corjacusi. DTUX M UHBIX MOJHOMOYMH, 3aKperuieHHbIX B ¢T. 6 @3 o1 31.05.2002 N
63-®3 "O06 agBOKATCKOM JeATEeIbHOCTH U aABOKaTtype B Poccutickoit deaeparun’,
BIIOJIHE JOCTaTOYHO i cOopa CBEACHMM, BIIOCIEACTBUU IMOJOKEHHBIX B
OCHOBaHHWE TpeOoBaHWIl CcTOpOoHBI. OmnpenennB OCHOBaHUS TPEOOBAHHIA CBOETO
JOBEPUTENI M COOTHECA HMX C TEMH HOPMaMHU 3aKOHOJATENIbCTBA, KOTOPBIE
PETYIUPYIOT CIIOP HA OCHOBAHHH €T0 TTPaBOBOM MPUPO/IBI, aIBOKAT B apOUTPAKHOM
POILIeCCEe MOXKET MPUCTYIATh K KOHCOJIMIALUUA TPEOOBAaHUN U MHTEPECOB CTOPOHBI
¢ ¢akTamMu OOBEKTUBHOU JNEHCTBUTEIBLHOCTH, MOJTyYasi Ha BbIXOJE YOeauTeNbHOE,
NOATBEPAKAEHHOE JOMYCTUMBIMU U OTHOCUMBIMU JJOKa3aTEILCTBAMU, COCTABIICHHOE
Ha OCHOBE MNOJMJIECKAIIMX K NPUMEHEHUI0O HOPM MpaBa YTBEPKIACHUE CTOPOHHI,
MOATBEPIKIAIONIEE €ro MPaBO OTCTAaMBAaTh CBOM MHTEPECHI B Cy/IeOHOM Tpoliiecce,
rJIe OHO W TPOXOJUT HACTOSINIYIO TMPOBEPKY HA CTOMKOCTh. B apOutpaxkHOM
IIPOIIECCE TIOBEICHUE UMEIOIIUXCS TOKA3aTEIbCTB APYTrOil CTOPOHE A0 TOTO, KAK OHU
OyIyT TIPEICTABJICHBI B CYJE, SBISETCS 00s13aTeIbHBIM. DTO HEMHOTO YIIPOIIAET
paboTy ajaBoKaTa MO KOPPEKTUPOBKE MO3WIMMU. [J1aBHOW I1IE€JIbIO BCEM ITOM
NEATEIIbHOCTH  SIBJSIETCS JTOBEICHHE TMO3WMLUHUM JI0 CyJla BMECTE CO BCEMH
cOOpaHHBIMHU JOKA3aTEeILCTBAMH TAaKUM O0O0pa3oM, YTOOBI CyAbsl TPABUIHHO
BOCIIPUHSI MH(OPMAIMIO U YUell €€ MIPU BBIHECEHUH PeleHusl 1o ieny. [IpaBuinbHO

COCTABJICHHOC YTBCPIKACHUC B KYIIC C I'PaMOTHO CO6paHHBIMI/I " IpCaACTaBICHHBIMHA
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J0Ka3aTeNbCTBAMU HECOMHEHHO OyI€T UTPaTh POJIb B YAOBIECTBOPEHUH TPEOOBAHHUIA

CTOPOHBI WJIK IIPU3HAHUA IIPABOTHI €€ TOUYKU 3PCHUSI.

CnengyrommyM  [IaroM, 3aBEPIIAIOIIMM  MOATOTOBUTENBHBIA 3Tal H
IpeBapSIOLINI HETOCPEICTBEHHO caM CyJEOHBIN MpoIiecc, SBISETCS COCTAaBICHHE
MICKOBOTO 3asBieHus. Kak y»ke roBOpuioch paHee, AJis IPaBUIIbHOM MOJa4 UCKa B
apOuTpaxHbli cyn TpeOyeTcss B TEpPBYIO OuYepeab MPaBUIBHO ONPEICIIUTh
[10JIBEJOMCTBEHHOCTh CIIOPA, UCKIIIOYMB BO3MOKHOCTh OCTABJICHUS TpeOOBaHus 0€3
paccMOTpeHHs MO MPUYMHE MOABEIOMCTBEHHOCTH Cyay OOIIEH IOPUCAMKIINM, a

TaKX€ BEPHO YCTAHOBUTH TEPPUTOPHUAIBHYIO ITOACYIHOCTb.

CocraBieHue UCKa — MponeCC 1O OpraHnu3anu 10KyMCHTA, OIPCACIIAOIICTO
M 3aKpCILIAIOIICTO TpC6OBaHI/I}I Juga O BOCCTAHOBJIICHHM CBOHMX HAPYIICHHLIX B
9KOHOMHYCCKHX IIPAaBOOTHOHMICHUAX IIpaB, KOTOPBLIC OHO XO4Y€T 3allUTHUTL B

apOuTpakHoM cyze. Pe3ynbrarhel moiauu UcKa B Cyl MOTYT OBITh CIIETYFOIIHMHU:
- OTKAa3 B IPUHATUU UCKA;

- OCTaBJIcHME HCKa 0e3 JABHKCHHA Ha OHpC,Z[CJ'ICHHHﬁ CpOK C LECJbIO

HCIIPaBJICHUA HCKOTOPBIX OI]_II/I6OK, COBCPHICHHBIX IIPH IMOAAYC,
- IPUHATHUEC UCKa K IIPOU3BOJACTBY.

HecoMHeHHO, B OOJIBIIMHCTBE CJIy4aeB HWMEHHO [MOCJIEIHUN BapHaHT
SBJISIETCS JKEJTAHHBIM U MPUEMJIEMBIM, COOTBETCTBEHHO HAM HYXHO OOO3HAYMTh,
KaKue OIMMOKM Ha 3Tare COCTABJIEHUS M OTIPABKH MCKAa MOTYT NMPUBECTH K WHBIM
ucxojaM. [TonHbIi 1 McuepnbIBAIOIIMI MIepeYeHb MPUYUH JIJIsl OTKa3a B MPUHATUU
UCKa W 3asBlIeHUS 00 OCHmapWBaHWK aKTa OpraHa TOCYAapCTBEHHOW BIIACTH
apOuTpakHbIM cyaoM mnpezacTarieH B cT. 127.1 AIIK. B nepByro ouepenp uck He
NPUHUMAETCS, €CJIM OH MOMJIEKUT PACCMOTPEHUI0 B KOHCTUTYLIMOHHOM WU
YTOJIOBHOM TMpolecce. BaxxHO OTMETUTh, YTO MOABEIOMCTBEHHOCTh HCKa CYAY
oOl1Iel IOpUCIUKIIMKY HE SIBJISIETCS NMPUYMHOM Ui OTKa3a B MPUHATUU. B TakoMm

ClIy4dac OH nI€pcaacTCsa B Cya IO IMOABCIJOMCTBCHHOCTHU CHUJIAMM ITOJTYUHUBIICTO MCK
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cyna. Takke MCK He OyAeT MPUHAT CYIOM, €CIIU MO TOMY K€ CHOpY C TEMHU K€
JUIIAMH YK€ UMEETCS pellieHne apOuTpakHOTO Cy/1a, Cy1a 00Iel FOPUCIUKIIUN UK
pelIeHrne TPEeTEeHCKOro Cyja, cTaBilee o0s3aTeNbHbIM sl cTOpoH. OO OoTKasze B
OPUHATUU CYJ BBIHOCHUT OMpEeNieHue, JOCTYIMHOe K 00KaJllOBaHUIO, KOTOPOE HE
MI03BOJIACT B TAJIbHEHIIIEM 00paIaThCs B apOUTPAKHBIHN Cy/I 10 TEM K€ OCHOBAHHUSIM
K TOMY J>K€ OTBETYHKY. AJBOKaTy CTOMT 00 OSTOM TIOMHHTH M TIPOBECTH
WCCJIeIOBaHNE, BKITIOUArOIIee OepekHyto paboTy ¢ noBeputeneM, nHpopmaius ot
KOTOPOTO HE BCEr/la MOXET OBITh IMOJHON W HCYEPIBIBAIOIIEC OMUCHIBATH €ro
IIPaBOBOE TOJIOKEHHE B crope. Permenne o0 OcCTaBiIeHWHM HCKa 0€3 JIBUIKEHUS
NPUHUMAETCS B TOM Cllydae, €Clid MpU Mojiade UcKa ObLIM COBEPIIEHbI OMIMOKH B
ero 00s3aTeTbHOM COJICPYKAaHUH WIIH K€ K HeMY He ObLITH MTPHUIIOKEHBI HEOOXOMbIe
nokyMeHThl. Takoe pemieHue o¢gopmisieTcss B BHUIE OMNpENeieHHs B Cyda C
00s13aTeNbHBIM YKa3aHUEM CpPOKa, B TEYCHHE KOTOPOTO JIUIO JOJDKHO MCIPABHUTH
UCK WU JOHECTH JOKYMEHTHhI, uYTOOBI 3asBIEHHUE OBLJIO TPHUHATO CYIOM.
[ToctanoBnenune mneHyma BepxoBoro cyna ot 23.12.2021 r. Ne46 packpbiBaer
HEKOTOpBIC HIOAHCHI, CIIOCOOHBIE TIOBJIMATH Ha Ka4eCTBEHHOE BBHIMOJTHEHUE
nopyueHusi gopeputens. Hanpumep, HanpaBieHHe JOMOTHUTEIbHBIX TOKYMEHTOB
JIOJKHO OBITh OPTaHW30BAaHO aJIBOKATOM TaKHM 00pa3oM, 4TOOBI Cy/I IMOTYYHII UX B
YCTaHOBJICHHBIN CPOK JaKe C YIETOM HEOOXOIMMOTO BPEMEHH Ha JOCTABKY B TOM
yucie myTreM mnouToBoro otTmnpasieHus. Cyn He ocTaBUT 0e3 BHHUMAHUA
TEPPUTOPUATBHYIO YIAICHHOCTb JIMII, YIaCTBYIOIIUX B MPOIIECCE, OJHAKO UMEHHO
Ha UX IUICYH JIOXKUTHCA 00513aHHOCTD 3a0J1arOBPEMEHHOMN MOATOTOBKH IOKYMEHTOB
U OTIPABKHU MX B CYJ C YUETOM «HOPMAaTHBOB JIOCTaBKH U KOHTPOJBHBIX CPOKOB
NIEPECHUIKH TTOYTOBOW KOPPECTIOHACHIIMM». MOXKHO eIle CKa3aTh O TOM, YTO CyJ B
cilydae, iy Jis 3asBUTENsI TOUHbIE JaHHbIE OTBETYMKA 10 MCKY HEU3BECTHBI, U OH
HE MOXET yKa3aThb HU MECTO POXICHHUSA, HU €r0 UACHTHU(PUKATOPOB, CYJ MOXKET
CaMOCTOSITENIbHO 00patuThess B MB/l nnm HaloroBbie OopraHbl 3a UCTPeOOBaHHEM
3TUX JaHHbIX. OTCyTcTBHE ATOM HH(OpMAIMM B 3asABICHUM HE SBIACTCA
OCHOBaHHUEM JIJIs CyJla MPUHUMATh pelieHne 00 0CTaBIeHUH HcKa 0e3 IBMKCHHS Ha

OCHOBAHHUHU HEMOJIHOTHI U3J105KEHUS 000CHOBAHUI CBOUX Tpe60BaHHﬁ 3as1BUTCIICM B

14



UCKe, MOpOXJaas HEOOXOAMMOCThH JUIsl 3asBHUTENSl HAIpPaBISITh XOAATaliCTBO 00
YCTaHOBJICHUHM JIMYHOCTH OTBETYMKA, 3aMEUIsisi TakuM o00pa3oM CyAeOHBIi
npouecc.? JIns CKOpeHIero NpUHATHS CyI0M 3asBJIEHHS K IPOU3BOJICTBY, aJIBOKAT

JTOJDKEH 3HATh 3TH U HEKOTOPHIE APYTHe 0COOEHHOCTH MOIauy UCKa B apOUTPAKHBIN

Cya.

§ 3 BeryiuieHue agBokara B cyjie0HOe pa30onparebCTBO

[TockonpKy oOpameHue nuIa K agBOKaTy-IPEICTABUTEII0 BO3MOXXHO Ha
J000#1 cTaguu M B KadecTBe JtOOOH CTOPOHBI apOUTPAKHOTO MPOU3BOJCTBA,
aJIBOKATy TAK)Ke CIEAYeT yUYUThIBATh OCOOEHHOCTH MOJa4H B CYJ BCTPEUYHOTO UCKA.
BceTpeunslii uck — moJJaHHOE HA CTaAuu pa3OupaTenbCTBa B IEPBOM MHCTAHIIUU HIIH
IIPU 0COOBIX YCIOBUSIX B alleJUIALIMKA BCTPEYHOE TPEOOBAaHUE OTBETUUKA K UCTILY 110
nepBoHayanbHOMy HCKy. Cya OpUHUMAET BCTPEYHBIM HMCK TOJBKO €CJIH OH
COOTBETCTBYeT TpeOoBaHMSAM, yKazaHHBIM B cT. 132 AIIK, cpeau KOTOphIX
HEO0OXOMMOCTh HAPABJICHHOCTH B 3a4€T MEPBOHAYAIBHOTO UCKA, HCKITIOYCHUE €T0
VAOBJIETBOPEHUS, a TAaKXK€ IMPaBOBasi U CMBICIOBas B3aUMOCBSI3b MEXKIY
3asBiaeHusIMU. [IoMHUMO 3TOT0, BCTPEUHBbIN UCK, KOHEYHO, TOJKEH OBITh COCTABIICH
M0 BCEM IMpaBWIaM COCTAaBJIEHUS HCKOBOIO 3asiBiieHHs. B ciyuae, eciau cynom
BCTPEYHBIA MCK HE OyAeT MNPUHAT MO NPUYUHE OTCYTCTBHUSI B3aUMOCBS3U C
MEPBOHAYAILHBIM HCKOM, COOCTBEHHBIE TPEOOBAHMSI JIUIIO MOXET 3asBUTH ITyTEM
HaIpaBJICHUS] CAMOCTOATEIBHOTO HMCKa K TOMY JX€ OTBETYMKY M IO TEM K€

OCHOBAHMAM.

O4eBHIHO, YTO BCTYIUTh B apOUTPaKHBII MPOLIECC JIUIIO MOXKET HE TOJIBKO
yTeM 3asBJICHUs] TPEOOBaHUM K HEJOOPOCOBECTHOMY KOHTPAreHTY WM KeJaHus

OTMEHHTh HE3aKOHHBIM aKT OpraHa roCyJapCTBEHHOW BiacTH. JIMIo caMO MOXKeT

4 NocraHosneHue NMneHyma BepxosHoro Cyaa P® o1 23.12.2021 N 46 "O npumeHeHnn ApbUTparKHOro
npoueccyanbHoro Kogekca Poccuitckon depepaumnmn npu paccMoTpPeHUn aen B cyae nepsoit MHcTaHuum' n. 10 n 11
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OBITh INOTCHIOMAaJIbHBIM H€I[06POCOBCCTHBIM KOHTPAarcHTOM HJIM BOBCC OBITH

BOBJICUEHO B JIEJIO B KAUE€CTBE TPETHEN CTOPOHBI.

VY3HaTh 0 HEOOXOAMMOCTH Y4acCTUA B CyZ€ JTUI0 MOKET C MOMEHTA IPUHATHUS
CyJIOM MCKOBOI'O 3asIBJIEHUS K IPOU3BOJICTBY U MOJy4YE€HHs KOMUH HCKa OT uctua. C
TOT0 MOMEHTa HAauYMHAETCS CTaausl MOJATOTOBKM Jiela K  CyldeOHOMY
pa3ouparenbcTBy. CpOKU JaHHOM CTaJUH OMPEACIIAIOTCS HEMOCPEACTBEHHO CYAbEH
C Y4ETOM MOJIOKEHHS] CTOPOH M JACHCTBUH, KOTOPbIE HYXHO BBINIOJHUTH TEPE]
CyaneOHbIM pa30upaTeabCTBOM. B cpenHeM Ha mpakTHUKe 3Tar MOArOTOBKY 3aHUMAET
1-2 mecsma. 3a 3TO BpeMsi OTBETUMKY TpeOyeTCsl COCTaBUTh OT3bIB Ha UCK,
coJiepKaIlfii ero MHEHHE KacaTeIbHO O0OCTOSITENBCTB CIIOPA U MPEJOCTABUTH OTBET
Ha KakJ10e TpeOoBaHUEe UCTIA B BUJIE COTTIACHS UM Hecoraacus ¢ HUM. COCTaBIATh
Y HalpaBJsiTh OTBET HA HCKOBOE 3asiBIEHHWE — 3TO OO0S3aHHOCTH OTBETYMKA,
3akperieHHas B cT. 131 AIIK. B pamkax 3Tama MOATOTOBKM MPOW3BOJIUTCS
npeaBapuTeNbHOe cyAeOHOe 3acefaHue, A0 Hadalla KOTOPOTrO OTBETYHK JOJDKEH
HaIpaBUTh CYAy CBOM JOKa3aTelbCTBAa, HEOOXOAUMBIE i HauOOJee MOJHOIO
pPacCMOTpEHHS 1€, @ HA CAMOM 3aCEIJaHuU OH apTyMEHTHUPYET CBOKO MO3ULIUIO 110

JIeJTy, BBICKa3aHHYIO B OT3bIBE.

[TpumupuTenbHbie TPOUEAYPbl — 3TO TAKXKE 3JEMEHT MOATOTOBKHU JieNia K
cynedHomy pa3zoupatenbcTBy. OHU MOTYT OBITh CAHKIIMOHUPOBAHBI KaK CTOPOHOU
Jiena MyTeM HampaBJIeHUs XOJlaTaliCTBa, TaK M Ha3HAYEHBl CYJOM B KayecTBe
00s13aTeNIbHOM MEPHI M0 yperyanupoBaHuio kKoH(ukTa. Ponb agBokaTa B mpoiiecce
IPUMHUPEHHS] CTOPOH MOKET ObITh KpailHe BBICOKA, MMOCKOJbKY XOPOILIUHN a/IBOKAT-
NPEACTABUTENb HE TOJBKO JOCKOHAJBHO 3HAKOM C 3aKOHOAATEIbCTBOM,
pEeryJlupyIOIM  OIpeNeJeHHBIH BOMPOC, HO U 001agaeT HeoOXOIUMBIMU
BepOAJIbHBIMU U HEBEpOAJbHBIMU HaBBIKAMH, MO3BOJSIIOIMIMMH €My OOIIAThCs C
JIOBEPUTENSIMA M JOHOCHTH /10 HUX HauOojiee BEpHYIO C TOYKH 3pPEHHUS 3aKOHA
no3uuuoo. Ecnu npumupuTenbHas mpoleaypa MpeacTaBisieT coO0M MmeperoBophbl
CTOPOH, aJBOKAaT CIOCOOEH, CO3/1aB IMPEIBAPUTEILHO HEOOXOAMMBIE AJI ATOTO
YCIJIOBHSI, JOHECTH O CTOPOH CYTh UX 3KOHOMHMYECKOrO CIIOpa, MOTEHUUATbHBIN
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UCXO0J1 Cy1€0HOI0 pa30MpaTesIbCTBA HA OCHOBE JEHCTBYIOIIETO 3aKOHOAATEIbCTBA U
BbIpa0OTaHHOW CyZeOHOI MpaKTUKEe U HAWTU CIOCOO JTOHECTH CaMblil BEPOSTHBIN
pe3yabTar cropa. 3Has, Ha YTO OHM MOTYT PaCCUHUTHIBATh B CyJ€, CTOPOHBI (B TOM
clly4ae, €Clid UX CIOp SIBISETCS HCKIIOYUTENBHO SKOHOMHUYECKHM M HE HMEET
JUYHBIA XapakTep [UIsi CTOPOH) CKOpee BCEro 3axoaaT u30aBuUTh cels OT
(akTHUeCKO TpaThl BpeMEHH M 3aKJII0YaT MUPOBOE COTJIAllleHHEe, B YeM aJBOKAT
UM, HECOMHEHHO, TIOMOKET. AJTBOKAT MUMeET OOJIbIIIEe OIMbITa B3aUMOACHCTBUS CO
CBOMMHU  JOBEPUTEISIMH, HEXEJIW  PSIJAOBOM  IOPUCT,  OCYLIECTBISIONIMIA
IpeCcTaBiIeHUe B apOUTPAKHOM Cy/A€, U MOXET CKa3aTh, KaKue HUMEHHO IIeNn
IPECIENYIOTCS CTOPOHAMM ONPEAEJICHHOIO cropa, Onarojaaps MOCTOSHHOMY
JUYHOMY B3aMMOACWUCTBUIO ¢ HUMHU. COOTBETCTBEHHO MMEHHO aJBOKAT MOKET
MOCTIOCOOCTBOBAaTh MUPHOMY Pa3pelICHUI0 SKOHOMUYECKOTO CIopa B KpaTyaIime

CPOKHM C MUHUMAJIbHBIM YIIEpOOM JIJIsi CTOPOH.

[IpaBo Ha ywacTue aaBOKaTa B apOWTPAKHOM TMPOIECCE AOKHO OBIThH
HaJJIeKAIUM  00pa3oM OGOpPMIICHO U TOATBEPXKIACHO Tepes CYAOM IyTeM
MIPEIOCTABIIEHUSI HEOOXOUMBIX TOKYMEHTOB. [10CKOIBKY TepedeHh JOKYMEHTOB,
MOATBEPKIAIONINX TPABOMOYHUE aJBOKATA HA MPEACTABICHUE MHTEPECOB JIUIA 0
cux nop uetko He onpexaeneH B AIIK, ata Tema crana o6cyxnaeMoii B aIBOKAaTCKOM
coo0I1ecTBe, HEAOYMEBAIOIIEeM, OTYEr0 HEeNb3s pas3peliuTh STOT BOIPOC HA

3aKOHOAATCIIbHOM YPOBHCE.

Ha texymuii MOMEHT MpakTHKa MOKa3bIBAET, YTO CyJaM HEOOXOAUMO BUACTD
HaJIMYUE JIMYHOW CBA3M MEXIy YYAaCTBYIOLUIUM JIMLIOM M €ro aJBOKaTOM-
npencrasuteneM. B coorBerctBuu ¢ Ilocranosnenuem [lnenyma BC ot 23.12.2021
Ned6 anBokar 00s13aH MOJATBEPAUTH CBOM MOJHOMOYMSI HAa y4acThe B CyAeOHOM
pa3bupaTenabCTBE JIOBEPEHHOCTBIO W HE3aBEPEHHOW  KONMEH JOKYMEHTa,
YIOCTOBEPSIOIIEro ero craryc. Taxkke aaBOKaT HE JOJDKEH IOATBEPKAATH
COOTBETCTBYIOIIMMU  JOKYMEHTaMU  HAJIM4YM€  BBICIIETO  FOPUIUYECKOIO
oOpa3oBaHMs, TaK KaK Ha OCHOBAHMM HaJU4Ms Yy HEro craryca, 3TOT (akT
npe3tomupyercs. [IockosIbKy corjaneHue MexJy aJBOKATOM U JIOBEPUTEIEM HE
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MOKET OBITh TPEIOCTABICHO CYAYy U IPUOOIIIEHO K MaTepuaiaM jena (TOJIBKO €Cln
€T0 TMOJIOKEHUS CaMH TI0 cebe HE SBISIOTCS MPEAMETOM CIOpa), MO MPUYUHE TOTO,
4YTO COJEp>KaHHUE ATOTO JOKYMEHTa OXpaHSETCsS aJIBOKATCKOM TailHOM, aJBOKaTy
OCTaeTcs mepeiaTh Cyay Ju00, Kak yke ObUIO CKa3aHO paHee, TOBEPEHHOCTh, TUOO
opJiep Ha MpeACTaBIeHUE HHTEPECOB JHIa B cyae. O0painasch K 3aKOHOAATENbCTBY,
a/IBOKAT HE MOJIYYUT YETKOTO OTBETa OTHOCUTENILHO TOT0, KAKOW UMEHHO JOKYMEHT
OyZeT OJHO3HAYHO NPHUHIT CYAOM, KaK MOATBEPKIAIONMINNA €r0 IMOJTHOMOYHS
npeacraBures. CooTBeTCTBYIOMMN TyHKT cT. 61 AIIK roBoput juiib 0 TOM, 4TO
MOJITHOMOYHSI  a/IBOKaTa «YIOCTOBEPSAIOTCS B COOTBETCTBUU C (eaepabHBIM
3aKOHOM», U B HEM OTCYTCTBYET Kakas-TuOO0 KOHKpeTH3alus. EauHCTBEHHBIM
MEpPWJIOM IPABOMEPHOIO MOBEACHUS, B TAKOM CIllyyae, CTAHOBHUTCS YCTOSIBIIASCA
cyneOHas TpakTUKa, KOTOPYIO aaBOKAT OJHO3HAYHO JOJHKEH INPUHUMATH BO
BHHUMAaHHE, IOCKOJbKY HECOOJIIOJICHUE YCTAaHOBJIEHHOrO MOpsiAka 0GopMIICHUS
MOJIHOMOYMI BJIEUET HEAOMYyIIeHUWE aJBOKaTa K Yy4YacTHIO B Mpolecce B

cootBeTcTBUH C 1. 4 cT. 63 AIIK POD.

B pesynprare wu3ydyeHHs TAaKOM NPAKTHKH MOXHO CKa3aTb O SIBHOM
MPEANOYTEHUN CyaMHu JIOBEPEHHOCTH M OyKBaJlbHOE MTHOPHUPOBAHWE OpAepa IO
KpaHEM MEpE B KauyeCTBE EIUHCTBEHHOIO YAOCTOBEpPEHMs IoJHOMOYuHU. Ilo
MHeHUI0O BacseBa A. A. mpenoctraBieHUE CyAy HUCKIIOYUTEIBHO OpJliepa He
MOATBEPKIAET U HE JIEJTAeT OYEBUIHBIM JIJIs1 HErO (PAKT 3aKJIFOUEHHS COTJIAIlICHHUS C
JIMIIOM, TIPHUBJICYCHHBIM K YYacTHIO B apOUTpaXHOM TIpoliecce, a TaKXKe He
TIOATBEPIKIAET MOJIHOMOYMS a[JBOKATA, IEPEJAHHBIE EMY JIMIOM 110 JOBEPEHHOCTH .
CymuiecTByroniasi IOpOYHasl MPAaKTUKA BbIAAYU OpJiepa aJBOKaTy 0€3 3aKII0UEHHOTO
COTJIAIIICHMS, COCTABIISIEMbIX 0€3 MMPUBS3KH K TEKYIIIEH NeSITEIIbHOCTH aIBOKATa «HA
Oyayiee» CTaBUT CYyIbl NEpel HEOOXOAUMOCTBIO «IEepecTpaxoBaThCsy, 00s3ys
aJiBOKaTa IepeAaTb B MaTepuabl jelia J1oBepeHHOCTh. OpaHuUM U3 HaumbOoJiee
MOKA3aTeNIbHBIX TI0 3TOMY BOMPOCY CyIEeOHBIX aKTOB, HA MOM B3TJISJ, SBISETCS

ITocTtanoBneHue TpI/IHa,Z[HaTOI‘O ap6HTpa>1<Horo anejasinMOHHOIro Cyaa OT

> Bacses A.A. - 06 3n1eKTPOHHOM opaepe agsoKarTa ("AasokaTckas npakTtuka", 2020, N 3)
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24.03.2017 Ne 13AII-2271/2017, B pamkax KOTOPOTO CyJ OIpeaeIuI
HEMPaBOMEPHOCTh OTKa3a B JIOMYCKE aJIBOKATa K Y4aCTHUIO B IIPOIECCE CO CTOPOHBI
cylla B TOM cliydae, eclid (pOpMajibHO €ro MOJHOMOYHUS MPE/ICTaBIEHUE UHTEPECOB
Julla B TMpollecce Mo OaHKPOTCTBY OBLIM O(OpPMIIEHBI JOBEPEHHOCTHIO, a
HEIMOCPE/ICTBEHHOE MPaBOMOUYME y4acTUsl B CyJCOHOM 3aceaHUM YTBEPKIACHO B
opaepe. To ecTb paHee MeEXIy aJBOKaTOM M JOBEpUTEJEM Oblla COCTaBJIEHA
JIOBEPEHHOCTh B COOTBETCTBUH C M. 4 cT. 36 DenepanbHbIM 3aKOHOM OT 26.10.2002
N 127-®3 "O HecocTosiTenbHOCTH (0aHKPOTCTBE)" 0OecreunBaroiias BO3MOKHOCTh
JUIA Ha y4acThe BO BCEX CyNEOHBIX mpolieccax mo 6ankporcTBy oT Jmma OO0
«KC-ITAK CII6», a opaep Obu1 BbIIaH Ha IPEICTABICHUE B KOHKPETHOM CYJ€OHOM
paszOupatenbcTBe. TeM He MmeHee ApOuTpaxkHbiil cya ropoja Cankrt-IlerepOypra u
Jlenunrpaackoit oOjacTM MOCYMTAd, YTO JaXke TMpUH HAIMYUH  OpAepa,
MOATBEPKIEHHOTO IOBEPEHHOCTHIO, aJIBOKAT HE IOJKEH ObITh IOMYILEH K YYaCTHIO
B cyne. CynoM mepBOil MHCTaHUMUU Oplep ObUT (PaKTUYECKH MPOUTHOPHPOBAH.
[TortHOMOYMS 110 HEMY, Ha JIeTIe KOHKPETU3UPYIOIIHUE MOJI0KEHUS U3 TOBEPEHHOCTH,
CyJl HE MOCYHUTAJl HEMPaBOMEPHBIMU. BriociieIcTBUM Cy /1 BBIILIECTOSIIEH MHCTAHIIUN

IMPHU3HAJ B 3TOM IIPOHCCCYAJIbHOC ITPAaBOHAPYIICHHC.

DTO OAWH W3 MHOTHX INPHMEPOB U3 CYACOHOH MPAKTHKH, CYTh KOTOPBIX
MOYKHO B OOIIMX YepTax OXapaKTepPH30BaTh TAK: €IUHCTBEHHBIM 3HAYHUTEIHHBIM
JTOKYMEHTOM JIJIsl TOJITBEPIKICHHS aJIBOKATOM CBOMX ITOJIHOMOYHI B apOUTPas)KHOM
CYIOIIPOM3BOICTBE SIBIISIETCS IOBEPEHHOCTH. [IpndyeM TOBEepEeHHOCTh, ITOJTHOMOYHS
B KOTOpOM pacmucaHbl Hambojee moApoOHO. DTO co3maeT Uil aJBOKara
OIpelieNiCHHbIe TPOOJIEeMbl B peajH3allid CBOCH JESTEIbHOCTH, IOCKOJIBKY
COCTaBJICHWE W TOJIHMCAHWE JIOBEPEHHOCTH TpeOyeT IJIMYHOTO MPUCYTCTBHS
JOBEPUTENSl, @ ITOT MOMEHT MOXET OBITh BECbMa 3aTPYIHUTEIbHBIM M MOXET
notpedoBaTh MHOTO BpeMeHH. C Ipyroil CTOPOHBI, Takasi MPaKTHKA MTOTEHIIHAIbHO
OCBOOOJMT BIIOCJIEACTBHMA aJBOKaTa OT HEOOXOAMMOCTH COCTABICHHS W
IpEABSBICHUS  OpAepa, TOCKOJBbKY OO0S3aTENBHOCTh €r0  HaJH4Hs  He

Sa(I)I/IKCI/IPOBaHa B 3aKOHOAATCJIILCTBC U HC OIIPCACIIACTCA HCIIOCPCACTBCHHO CY/I0OM.
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OnHako WMMEHHO HEOOXOJUMOCTh MPENOCTABICHUS CYIy IOBEPEHHOCTH (BHE
3aBHCHUMOCTH OT 3aKOHOJATEJIBHOTO 3aKPEIUICHUs) JO0JDKHA OBITh MPUHATA BO
BHUMAaHUE aJIBOKATOM paJu U30€raHus BO3MOKHBIX BPDEMEHHBIX U ITPOLIECCYATIbHBIX
U3JIEP’KEK B peanu3aluy JeSTEIbHOCTH M0 MPEICTaBICHUI0 KBATH(PUIIMPOBAHHON

IOPUIUYECKON MOMOIIN B paMKaxX apOUTPasKHOTO CyA0MPOU3BOCTBA.

[Ipomecc mokaspiBaHWsI B apOUTPAKHOM CYAE TAaKKE HMEET HEKOTOpHIC
0COOEHHOCTH, KOTOphIE CieayeT pa3odparh B 3ToM pabore. Kak riacuT riiaBHbIN
apOUTpakHBIA TpoIeccyadbHbI 3akoH Kakmoe nwio, ydacTByroiiee B Jene,
JOJKHO JTOKA3aTh 00CTOSTENBCTBA, HA KOTOPHIE OHO CChUIAETCSl KaK Ha OCHOBAHUE
CBOMX TpeOoBaHUM U Bo3paxkeHU. JlokazaTenbCcTBaMU MO JENy SIBISIIOTCA
MOJIYYCHHBIC B TIPEIYCMOTPEHHOM 3aKOHOM TIOPSJIKE CBeleHHsI O (pakTax, Ha
OCHOBAHUM KOTOPBIX apOUTPaKHbIN CYJl YCTAHABIMBACT HAJIMYUE WM OTCYTCTBUE
00CTOSTEIHCTB, 000CHOBBIBAIOIIMX TPEOOBAHUS, U BO3PAXKEHHUS JIU1I, YYaCTBYIOIIHNX
B JIe7ie, a TAK)Ke€ WHBIC OOCTOSITENIbCTBA, MMEIONINE 3HAYCHHE IS MPABHIBHOTO
paccMmoTpeHus aena. JlomyckaroTcsi B KaueCTBE J10KA3aTENIbCTB IMHChbMEHHBIE U
BCIIIECTBCHHBIE JIOKA3aTENIbCTBA, OOBSCHEHUS YYAaCTHUKOB JIeNla, 3aKITIOYCHUS
DKCIIEPTOB, MMOKA3aHUsA CBUJCTEIIEH, aAyJIHO- U BUJICO3ANNCH, UHBIE JOKYMEHTHI U
MaTepuanbl. AJIBOKaTy cleqyeT MOHUMaTh, 4TO Jrboe TpeOoBaHuUe,
NPEABSBISIEMOE K MPOTHBOIMOJOXKHONW CTOpPOHE CYIAeOHOro pa3dmparenncTBa
00s13aTebHO  JIOJDKHO ~ OBITh  MOJTBEPKACHO  KAKUM-TUOO  JTIOCTYNHBIM
JTIOKA3aTeIbCTBOM, MHAYE Cy/l HE BOCTIPUMET 3TH TPEOOBAaHMS KaK IIPABOMEPHBIE U
00s13aTeIHPHO OTKAXKET B X yAOBIEeTBOpeHUH. [loMrMO HampaBieHus B Cy/J B TIEJISIX
npuoOLIeHUsT K MarepuaiaM Jieja, J0Ka3aTelbCcTBa CTOPOHBI HEOOXOAMMO
HaIPaBUTh MPOIIECCYaTbHOMY MPOTUBHUKY 0 Hadaja CyAeOHOTO 3acelaHus, YTO
ABJIIETCSI OCOOEHHOCTBIO apOuTpakHOro mpoiecca. B pamkax mporuecca
JTIOKa3bIBAHMSI aJIBOKAT-TIPEICTABUTENb 00J1a1aeT IpaBaMu M0 0OPaIEHHUIO K CYAY B
HEIIX WM3MEHEHUS TPEAbSIBISEMBIX TpPeOOBaHMM, MPUOOIIEHUN JOKA3aTEIbCTB,
BBI30BE B CYJl CBUJETENEH, IKCIIEPTOB U CIEIMAIMCTOB, 3asBIIATh X0/aTaiicTBa 00

obecrnieyeHU A0Ka3aTCJIbCTB, OTBOAC OJSKCIICPTA HIIM CIICOHHAJIUCTA, IMPOBCACHUH
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9KCIICPTU3bI, YYACTBOBATHL B HCCIICAJOBAHUN IIMCbBMCHHBIX MW BCHICCTBCHHLIX

A0Ka3aTcCJIbCTB 110 MECTY HAXOKACHUA U MHBIX I[eﬁCTBHHX.

[IpaBoBoe moOJIOKEHME aABOKaTa B paMKax €ro JAeATeIbHOCTH IO
IPEICTABUTENBCTBY CTOPOHBI B CYJCOHBIX MHCTAHIIMAX, HA MOM B3IJISJ, HE UMEET
0coOeHHOCTEH, KOTOphIe clieoBaio Obl pa3o0paTh B paMKax 3Toi paboThl. Takxke
MOKHO OBLIO OTMETHTh T€ OCOOEHHOCTH, KOTOPBIE MPUCYIIHU MPEIOCTABICHUIO
IOPUINYECKOI IIOMOIIM aBOKATOM B CUJIy €ro cTaTyca, Takhe Kak He00X0AUMOCTb
COOJIOZICHHSI aIBOKATCKOM TalHBI, HEJOMYCTUMOCTh 3JI0YMOTPEOJICHUsI TOBEpUEM
WIN OCYUIECTBIICHUS AESTEIIbHOCTH BOIPEKH HHTEPECAM CBOErO JOBEPUTENA U
apyrue. OTHAKO OHM HE UMEIOT HEMOCPEICTBEHHOI'O OTHOLIEHHS K apOUTPaKHOMY
CYIOTNPOU3BOACTBY, COOTBETCTBEHHO UX pa30op Belmen OBl 3a paMKu

HaIPaBJIECHHOCTU 3TOW pabOTHI.

Oco0eHHOCTH TPOIECCYaTbHOTO TOJOKEHHUSI aJBOKaTa B apOUTPaKHOM
CYZOIIPOM3BO/ICTBE BHITEKAIOT U3 CHEIM(PUKH CYIIECTBA SKOHOMUYECKUX M HUHBIX,
paccMaTpuBaeMbIX B apOUTpaxke cropoB. B mepByio odepeab OHa MOPOXKIAET
HEO0OXOMMOCTh B IPUMEHEHHUH OOJIBIION HOPMAaTUBHOM 0a3bl, BKIIIOUAIOLIEH B ce0s
NOMUMO KOAM(DULIMPOBAHHBIX OTPACIEBBIX CBOJOB HOPM, TaKXKE MHOXXECTBO
CHEIMaIbHBIX 3aKOHOB. /{7151 pa3pelienus 1axe OJHOTO CIopa CyJIOM MOXKET OBbITh
3aeiiCTBOBAaHO  0OJbIIOE  KOJMYECTBO  HOPMATHBHO-TIPABOBBIX  AKTOB
MaTepHaIbHOTO MpaBa. Beigenstonuecs acneKThl IpoIecCcyalbHOro MpaBa, B CBOIO
ouepenb, Oa3UPYIOTCS HA MHOTOTPAHHOCTM M BO3MOXHOW HEOPAMHAPHOCTHU
HKOHOMHUYECKUX CIIOPOB M TPYAHOCTU UX MPEACTaBICHUSA B CyAeOHOM Mpoliecce.
ApOuTpakHblil  TpolEecCCyalbHBIH  KOJEKC HMEET MHOXECTBO  CIOPHBIX,
HEMOJHOLIEHHBIX M HECOOII0IaeMbIX HOPM, a IIPaBKU B HETO BBOAATCA HE TaK 4acTo.
COOTBETCTBEHHO 3aIlOJHEHHE 3TUX MPOOETOB BO3JIOXKEHO Ha CyJeH, pe3yibTaThl
NPAKTUYECKON AESTENbHOCTH KOTOPBIX, XOTh U HE SABISAIOTCA O00s3aTENbHBIMHU K
UCTIOJIHEHUIO, HO TOKAa3bIBAIOT OOIIME TEHACHIUU B paboTe CyA0B, UX OTHOLICHHE
K TEM WJIA HHBIM CIIOPHBIM BOIIPOCAM U MOTYT CIYXKUTh ITOKa3aTeIsIMU BO3MOKHOTO
MCX0J1a 3KOHOMHUYECKOTO CIOpA.
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B 3akiioueHme Bcero BHIIIEONMCAHHOTO MOKHO CAENIATh HEKOTOPHIE BBIBOIBL.
B nepByto ouepenb, CTOUT CKa3aTh O TOM, YTO a/IBOKAT, MPUHUMAIOIINN y4acTue B
apOUTPaKHOM CyJIe B KaUeCTBE MPeICTaBUTENs 00s3aH ObITh KBATHU(PUIIMPOBAHHBIM
HKCIEPTOM BO MHOXKECTBE IPAXKAAHCKUX M AMHUHUCTPATUBHBIX TPABOOTHOIIECHUSIX,
pa3dupaTbcs B X UCTOYHUKAX IPaBa U OBITh TOTOBBIM «IIPOBEPUTHY 3TH 3HAHUS B
cynebnom mponecce. Komexc mnpodeccnoHanbHON STHKM 3aKperuisieT BBICHIMIA
npUoOpUTET pabourM OOA3aHHOCTSAM JJIsi aABOKATa U €ro 00A3aHHOCTh MOCTOSIHHO
COBEpPILEHCTBOBATh CBOM 3HAHUS U TOBBIIATH NPOPECCHOHATBHBIA YpPOBEHb.
COOTBETCTBEHHO MOJKHO CKa3aTh, YTO aJBOKAT, CIEUUAIU3UPYIOUIUIiCS Ha
NpEJCTaBICHUH WHTEPECOB B apOuTpake [UIsl KIMEHTa sBIseTcs Ooree
KOHKYPEHTOCIIOCOOHBIM II0 CPaBHEHHUIO C IOpHCTaMU 0e3 cTaTyca, MOCKOJIbKY
HOPMAaTUBHO OO0s3yeTCsl MPEAOCTaBIATh Hambosiee KBaTU(PUIMPOBAHHYIO U

Ka4€CTBCHHYIO IOPUANYCCKYIO IIOMOIIb, HA KaKyI0 CaM CITOCOOCH.
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I'masa 2. AEATEJBHOCTD AJIBOKATA B PASHBIX COEPAX
APBUTPAXKHOI'O ITPOU3BOJACTBA: CPABHEHHUE

§ 1 IIpaBoBoe mos10kKeHNE AIBOKATA-NIPEACTABUTE/IA B Mpouecce 0aHKPOTCTBA

Jis Toro, 4toObl pPaccMOTPETh OCOOCHHOCTH TPABOBOTO MOJIOKEHUS
aZlBOKaTa B aJIMUHHCTPATUBHOM IIpoliecce, Ha MOM B3IJIs, CIeIyeT 00paTUThCs K
CHelHaIbHBIM CIIOPaM, PacCMaTPUBAEMbIM B apOuTpaxke, U CPaBHUTH MPABOBOE
MOJIOKEHHUSI aJBOKaTa B KaxkaoM W3 Hux. OHu, oOmanmas Haubosee CIOXKHBIMU
IpaBUJIaMUd TPOBENCHUS M HMes MHOTOYPOBHEBYIO CHCTEMY pacCMOTpPEHUs,
IPO3payHO TOKa3bIBAIOT NPEUMYINECTBA YYacTHsl aJBOKaTa B CpPaBHEHUU C
foprctamu 0e3 craTyca u 0oJiee MOJIHO PAaCKPBIBAIOT €0 MPaBOBOE MOJOKEHNE KaK

npeaACTaBUTEISA CTOPOHEIL, paCC‘{I/ITBIBaIOHICﬁ Ha CIIpaBCAJIMBOC pa3pCUICHUC CIIOopa.

Ha nanHblii MOMEHT OJHM U3 HaubOOJee pPacHpOCTPAaHEHHBIX CIIOPOB,
NOJICYHBIX apOUTPAXKHBIM CyJ1aM — CIIOPBI O HECOCTOSATEIBHOCTH HIJIM OAHKPOTCTBE.
OHU «BOILIJIM B MOAY» MPUMEPHO JECITH JIET HA3aJ U IMOCIE CHATUS MOPATOPUS,
BBEJCHHOTO MpaBUTEILCTBOM B MapTe 2022 roga, BHOBb 0OpeNl MOMYJISPHOCTB.
BankpoTHbIe nporiecchl 001aJal0T YHUKAIBHOM crieu(UKOM, CBSI3aHHOW B TIEPBYIO
ouepellb C TEM, YTO JJIsl MPU3HAHUS JIMIIa HECOCTOSTENbHBIM 0€3 BO3MOXKHOCTU
OTBEYaTh IO CBOMM 00S53aTeNbCTBAM IME€ped KPEIUTOPAMH, HYKHO JOOUTHCA
ONPECIICHHBIX YCIOBUM. ['JIaBHBIM HMCTOYHHUKOM, KOTOPBIM PYKOBOJCTBYIOTCS
Y4aCTHUKHU OaHKPOTHOTO Mpoliecca siisgercs DenepanbHbliil 3aKkoH oT 26.10.2002
Ne 127-®3 "O necocrostensHOCTH (O0aHKpOTCTBE)" (manee — @3 0 OAaHKPOTCTRBE).
[Tocne mpu3HaHUS JTUIIa OAHKPOTOM HAYMHAETCS JIOJITUH MPOIIECC, BKIIOYAIONTUN B
ce0si OlLEHKY KOHKYpPCHOM MacChl M, YTO CaMO€ TIJaBHOE ISl ATOM paldoThl
MpPU3HAHUE CAEIOK, TPOU3BEICHHBIX MPUBICUYEHHBIM JTUIIOM HEAEHCTBUTEIbHBIMU
C LIEJIBI0 BO3Bpara OTYYKACHHOTO MMYyIIEeCTBA. Pe3ynbTaThl 3TOTO IIUTEIBHOIO

pa?>6I/IpaTCJII>CTBa MOT'YT OBITH KpaﬁHC SHAYUTCIBHBIMHU JId ITOTCHIHAJIIBHOI'O
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O0aHkpoTa, ©0€3 KaueCTBEHHOT0 W  KBaJU(PHUIMPOBAHHOTO  IOPUAMUECKOTO
COIIPOBOXKJICHHSI, OH PUCKYET JINIIUTHCS MPAKTUYECKHA BCETO CBOETO MMYIIECTBA U
00pecTH 3HAYUTEIbHBIC OTPAaHHYCHUSI B CBOEM IPABOBOM TOJIOKeHHH. HanpoTtus,
Ipd y4YacTHM Ha €ro CTOPOHE aJBOKaTa, IO pe3ylbTaraM pPacCMOTPEHHUS
IpUBJIEKaeMasi CTOPOHAa MOXKET OCTaThCs B YJOBIETBOPSIOUIMM HMYIIECTBEHHOM

COCTOSIHUHM M HC HAHCCA CCPbE3HOI0 PCIIYTAIXMOHHOTO ymep6a.

['ene3nc OaHKPOTHOTO Mpollecca MOXKET ObITh Pa3HOOOPA3HBIM B TEPBYIO
odyepeb B 3aBUCHMOCTH OT IMPaBOro craryca JHla, HPU3HABAEMOIO
HeraTexxecnocoonsiM. Cyrak M. B. B cBoeil paboTe BBIIENSET CICAYIONINE
BO3MOXKHBIE JJIS JIOBEJIEHUS J0 OaHKPOTCTBA MPUYUHBI: HEKBATM(PUIIMPOBAHHOE
BeJicHHe Ou3Heca; IieJieHanpaBlIeHHbIe JEHCTBUS KOHKYPEHTOB; HEYAauyHOe
CTeYeHHe 0OCTOATENLCTB OOBEKTUBHON AeHCTBUTENBHOCTUS. [ (DM3UUECKUX JIHIL
0e3 craTyca MHAMBUAYAJIBLHOTO MPEANPUHUMATENS NpU3HAHUE OAaHKPOTOM MOKET
NIOMOYb CIPABUTCS C TYMUKOBBIM (PUHAHCOBHIM TOJIOKEHUEM, KOTJa Y HUX HET
BO3MO>KHOCTH IJIATUTh IO CBOUM JoJiraM. [ [pyarmHaMu 3TOro MOryT nociayKUTh Kak
HEJOCTATOYHO OCO3HAHHbBIE JIEMCTBHSI CaMOT0O JMLA [0 OTHOLIEHHWIO K CBOMM U
Yy)XUM aKTUBaM, TaK W MPOCTO MaryOHOE BIIMAHUE SIBICHUN OOBEKTUBHOM
JNEUCTBUTEIBHOCTH, BICKYUIUX YXYIIICHHUE UMYIIECTBEHHOIO COCTOSIHUS FPaXKIaH
(kak MBI MOXXEeM BHJIETh U3 mpumepa ¢ covid-19 B 2020 u cniennanbHONW BOSHHOU
onepauuei B 2022 roay, Takue SIBJICHUS MOTYT MOCTABUTh B KpailHE HENPUSTHOE
MOJIO’KEHUE JIOCTATOYHO OOJBIIOE KOJUYECTBO Jiofeil). M B Takux ycraoBHsIX
BEJICHHUE aJIBOKaTaMu OAHKPOTCTBA Tpak/laH, Kak HanboJiee SJKOHOMUYECKH Ccl1aboi
Ipynibl, uUMeeT HauOoJblllee COLMAIbHOE 3HAYEHUE, TaK KaK pe3ysbTaThl
paccMOTpEeHHsI TAKOro CIOopa MOTYT HE TOJbKO TOBIUATh Ha (PUHAHCOBOE H
pPEMyTallMOHHOE MOJIOKEHNE KOHKPETHBIX YYACTHUKOB DPBIHKA, KaK B CJIy4dae C
IOPUIUYECKUMU JTUI[AMU, HO U OJJarOTBOPHO BIIUSTH HA COLIMYM, OTYACTH COXPaHSA
MMYILIECTBEHHOE TOJIOKEHUE JIOJEH B TOM COCTOSIHHM, IPH KOTOPOM OHU MOTYT

NPOJOJDKATh HOPMalIbHYI0 KHM3Hb B oOmectBe. I[lpouenypa OaHKpoOTCTBa

6 Cyrak W. B. — OcobeHHOCTM yyacTva afBoKaTa B Aenax o baHkpoTcTse / 3akoH 1 npaso. 2021 Ne 11 c. 84 - 87
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¢uznyeckoro JMIa MPEACTaBIAeT COOOM  cCleluuaibHyl0 3aKOHOJATEIbHO
3aKpEIJICHHYIO POLEAYPY, AAIOIIYI0 BO3MOKHOCTh U30aBUThCS OT HEMOCHIIbHBIX
JOJITOBBIX IIATEXEW U PEeCTPYKTYpU3UPOBATh MM OTCPOUUTH MCIOIHEHHE MHBIX
miarexxerd. [lo OkOHUaHWMIO 3TOW mpouenypbl Ha JIMIO HAKIAAbIBAKOTCS
OIpe/ieNIEHHbIE OIPaHUYEHMS], HE TAOIME 3aKJII0YaTh JOrOBOp 3aiiMa WK 3aHUMATh
PYKOBOJSIIME AODKHOCTH B OpraHM3alUsaX, OJHAKO JUIsi MHOTHX JIIOJEH OHM
MEPKHYT Ha ()OHE MO3UTHUBHBIX SKOHOMHUYECKUX 3(P(PEKTOB OT MpU3HAHUSA HX
HecocTosATeNbHOCTH. CienyeT MoHUMaTh, 4TO Uil JOCTHXKEHMsI Takux 3(hdeKkToB
ydacTHEe B MPOILECCE aJIBOKAaTa CTPOro HEOOXOJUMO, MOCKOJBKY €ro IpaBOBas
KBaJIM(DMKALIMS TIO3BOJISIET MPOBECTH MPOLIEAYpPy Hauboiee KaueCTBEHHO, C YUYETOM

BCEX UMEIOIINXCA B HEW 0COOEHHOCTEN.

Oco0eHHOCTH IeATEeTbHOCTH a/IBOKaTa B Mpoliecce OAHKPOTCTBA UCXOIAT O
OOJBIIOMY CUETY M3 CIIOXKHBIICHCS Cy1e0HOM mpakTUKU. [I0CKONIBKY B 3TOM, KaK U
MHOTUX JpPYTUX, HaMpaBlI€HUU pa3OupaTenbCTB SKOHOMHYECKHX  CIIOPOB
3aKOHOJaTeNbHass 0a3za ocTaeTcsi HeAOpaOOTaHHOM, ee MPOOEsbl MOKPHIBAIOTCS B
COJIEpP)KaHUAX CYACOHBIX aKTOB, M CIIOKMBIIASCA MPAaKTHUYECKas ACSTEIbHOCTD

IIPABOIIPUMEHUTENIEN.

AJIBOKAT KakK MPEACTaBUTENb CIIOCOOCH 3aIllUTUTh JIULO 00€30MacUTh JUIO
OT BO3MOXKHOTO 0aHKPOTCTBA IMyTeM OKa3aHHsI KBaTU(PUIIUPOBAHHON IOPUINYECKOM
IOMOIIM TPHU  COCTABJICHMHM JOTOBOPOB, HCIIOJIHEHUH  HMMYIIECTBEHHBIX
0053aTeNbCTB U NPECTABICHUNM MHTEPECOB Jula B cyae. Eciu ke mpoBeaeHue
IpoIeTypbl HEM30EKHO, TO 10 TOTO, KaK MPUHSATH PEIIEHUE O MPEICTaBICHUH JHIA
a/IBOKATy CIeAyeT MOIYYUTh OT JOBEPUTENS MH(POPMALIHIO O TOM, Ha KaKOW CTaiuu
HaXOAUTCA Mpoliecc 0aHKPOTCTBA, MPUHSTO JIM CYI0M 3asiBJICHUE O IPU3HAHUM JIUIIA
O0aHKpOTOM, B KakOM pa3Mepe HCUUCIAETCS 3aJ0JDKEHHOCTh JIMIA Tepen
KPEAUTOpPAMU U Ha KaKOM CPOK OHA MPOCPOUYEHA, MOCKOJIbKY MOAATh 3asiBICHUE O
NpPU3HAHUM JHIAa OAHKPOTOM MOKHO TOJBKO B TOM Cllydyae, €ciid oOmas cymma
3aJI0’)KEHHOCTU COCTaBJIsIET Oojiee MATHCOT ThICSY pyOneil u TpeOoBaHUS HE
UCTIONHSIOTCS 00Jiee TPEX MECSIIEB C TOTO MOMEHTA, KOT/1a OHU JOJIKHBI ObLITH OBITH
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ucrnoyiHeHsl. [Ipu oOparteHny ¢ 3asBJICHHEM O TPU3HAHUY TPAKIaHUHA OAHKPOTOM
HET HEOOXOMMOCTH 3apaHee MyOJIMKOBAaTh YBEIOMJICHUS 00 9TOM, B OTJIWYUHU OT
o0ImMX TpaBwJ Tpu3HaHUA Jull OaHkporamu. [locine momaum 3asBICHUS, CYI
CaMOCTOSITENIbHO BBIACHSET (DAKT HamW4usi W pa3Mepa 3aJ0/DKCHHOCTH JIWIIA,
OTCYTCTBHE y HETO BO3MOXKHOCTU OTBEUATh MO CBOMM 00s3aTEIbCTBAM, a TaKKe
Ha3HAYaeT BPEMEHHOTO YMPABJISAIONICTO C IEJIbl0 O00ECIEeUeHHs] COXPAHHOCTU
UMyIllecTBa JAOHKHUKA. B ciydae, ecnmm (Qu3nyueckoe JHUI0 OCYIIECTBIISIIO
MPEANPUHUMATEIICKYIO JIeATeIbHOCTh, aJBOKATy CJEAYeT pa3AeliuTh JOJTH,
BO3HUKIIIME B CBSI3U C HEW U «JIMUHBIE» JOJITU TpakJAaHUHA, yTEM HaIpaBJICHUS
aJBOKATCKUX 3alpOCOB B COOTBETCTBYIOIIME OpraHU3allud M YUYPEKICHUS.
[lepenaua  uMymiecTBa  JO/DKHMKA  HAa  pealiM3allMio  TakXke  JOJDKHA
KOHTPOJIUPOBAThCS  ABOKATOM C II€NBI0 COOJIOJEHUS TPABOBBIX HOPM,
3ampeliarouX B3bICKaHNE Ha ONIPEeACIICHHOE UMYIIIECTBO, TAKKE KaK € JMHCTBEHHOE
*)uibe, ObiToBas Texuuka 710 30 000 py6., AeHEKHBIE CPECTBA, HEOOXOAUMBIE ISl
npoxkuBaHus. Takke aJIBOKaTy CleAyeT Mpecedyb BO3MOKHbIC HAMAJKA HA CBOETO
JIOBEPUTENISL CO CTOPOHBI KPEAUTOPOB, 00€30MaCUTh OT BO3MOXKHOTO JlaBieHus. He
peIKH Ciydyah OTKPBITHIX YIpO3 U TMOPYM HMMYLIECTBA JOJKHMKA B OCHOBHOM
KOJIJIEKTOPCKUMU opraHu3anusMu. Ha nmogo6Hoe ciemxyer oTBedaTh MyTeM Moauu
3asBJICHUM B TMPaBOOXPAHUTEIbHBIC OpPraHbl W OTCICKUBAHUEM IPOBEJICHUE

IIPOBEPOK 10 HUM.

OtaenbHO cineAyeT BBIAEAWTb BO3MOXHOCTh Y4acTUsl aJBOKaTa B
IPEICTAaBUTENBCTRE JIUIA, OBIBIIETO PYKOBOAUTEIEM /UM TJIABHBIM OyXTraJlTepoM
OpraHM3alu-10JKHUKA. [IpuBieyeHne ero kK OTBETCTBEHHOCTH BO3MOKHO B TOM
cly4yae, €clld €ro JCUCTBUS KaK pYKOBOAMUTENS MOIVIA IPUBECTH K
HEIUIaTeKECIIOCOOHOCTH KOMMAaHUU. IIpencTaBUTENbCTBO Takoro JuLa B Cyne
3aKJIFOYAETCs B HEJOMYLIEHUH €0 IPUBJIEUEHUS K CyOCHIMapHOM OTBETCTBEHHOCTH
Ha ocHOBaHMH 4. 2 cT. 61.11 @3 o GankporcTBe. B cuimy 3Toif HOpMBI anBOKAT
JOJKEH ONPOBEPTHYThH MPE3YMILUI0 BUHOBHOCTH PYKOBOAMTENS, 3aKPEIJICHHYIO

3TOM HOpPMOU. Takoe ONpOBEPKEHHWE BO3MOXKHO OCYIIECTBUTh IIPU IMOMOIIHA
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aZBOKATCKUX 3alPOCOB B OPraHM3alMM, C KOTOPBIMU JOJDKHUK COBEpLIAN CHCIIKU
WIM B COOTBETCTBYIOIME TOCyNapCTBEHHbIE opraHbl. [lomyuenHas mHpopmanus
crnocoOHa yOeauTh Cyll B TOM, YTO JEWUCTBUSI U O€3EHUCTBHSI PYKOBOAMTEINS B
ONPEACICHHBII CPOK HE HMEKT [NPUYMHHOM-CICICTBEHHOM  CBSI3U  C
HECOCTOSITENIbHOCTBIO JOJDKHUKA WM J0Ka3aTh 3Ty MPE3YMILUIO U TEM CaMbIM
MIEPEBECTH OTBETCTBEHHOCTh Ha IEUCTBUTEILHO BUHOBHOTO PYKOBOAUTENS, €CIIN OH
IIPUBJIEKAETCA COBMECTHO C JoBepuTeneM. biaromapss 3TOMy, B CIIOpax o
NPUBJICYEHUH K  CyOCHMAMApHOM  OTBETCTBEHHOCTHM  aJBOKAT  TOJy4YaeT
IPEUMYIIECTBO B CPAaBHEHUH C IOPUCTOM-TIpEACTaBUTeNeM Oe3 cTatyca. Taxke 3ta
uHboOpMaIusl TPEACTABISETCS KpaiHe TOJIE3HOW HU B TOM Cllydae, KOrjaa
MPOUCXOUT OCMAPUBAHHUE CHEJIOK JIOJDKHMKA C MHBIMU CYOBEKTaMU, KOTOPHIE

KOHKYPCHBIW KPEIUTOP MPU3HAECT HEACUCTBUTEIIbHBIMH.

[lonBeast wuTOrM MOXKHO CKa3aTb O TOM, 4YTO MNPO(ecCHOHAIBHO
CHEIHUAIM3UPYIOTCSI OYeHb OOJbIIOE KOJIWYECTBO aJBOKATCKUX OOpa30BaHMIA.
VYHHUKaJIBHOCTh JAaHHOW c(epbl CIOPHBIX NPABOOTHOIIEHWH M BO3MOKHOCTH,
KOTOpbIE JaeT CTaTyc aJBoKaTa JenaeT HuX 0ojiee KOHKYPETHOCIIOCOOHBIMU
npencraButensiMu B cepe OankporctBa. [IpemocraBisis kBanuuUIMPOBaAHHYIO
IOPUINYECKYIO TIOMOIIb, aIBOKAT CIIOCOOEH KaK MOBEPHYTh PACCMOTPEHHMS JIejia B
0o0paTHYIO OT JOBEPHUTEINsI CTOPOHY, TaK U MPU OTCYTCTBUHU TaKOW BO3MOXKHOCTH,
BBIOUTH IS CBOETO JOBEPHUTENS JIyYIlME YCJIOBUS 3aBEPLICHHUS MPOLENYpHI
OaHKpOTCTBa, Ha KOTOPYIDO OH MOXET pacCUUTHIBATh B COOTBETCTBUU C

I[CI\/'ICTBI/ITCJ'IBHBIM IIPpaBOIIOPAAKOM.

§ 2 IIpaBoBoe MOJI0’KeHME aABOKATA-TPEICTABUTEISI B CIIOPAX IO

HHTC/VICKTYAJAbHBIM IIPpaBaM

KOpunuueckass moaziepxka M 3allMTa TBOPUECTBA, a Takxke 3(pQexTuBHAS

OxXpaHa IIOJYYCHHBIX PE3YyJIbTATOB HHTGHHGKTyaHBHOﬁ ACATCIIPHOCTH, HWMCIOT
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HEPA3pPbIBHYIO CBSI3b C OOECMEYeHHEM 3allUThl JIMYHOCTH, CO CBOOOIOW mMpaB
YelioBeKa. JTa 3allliTa MpeACTaBIsieT cOoO0OM OJUMH M3 BaKHEHIIHMX aTpuOyTOB
COBPEMEHHOI'0 MPaBOBOT0 rocynapcrsa. JlaHHas cdepa 3amuTsl IpaB MO IpaBy
CUMTAETCSl OJHOM M3 CaMBIX CIIOKHBIX JJIs €€ Yy4acTHUKOB. HeoObIuHbI 00BEKT
IIPABOBOI'0 PETYJIUPOBAHUSA U OCOOCHHOCTh €ro OOpallleHusl B BUJE BO3MOKHOCTH
nepeJadyy Ipas Ha UCI0JIb30BAHNE KOHKPETHBIE TOBAPHbIE 3HAKU, N300pETEHMSI WIIH
CEeKpeThl NPOU3BOJACTBA YK€ MNPEICTABISIOT CIOXKHOCTh JUIsl TOHUMaHUS
IpaBo00JIaAATENAMHY, a KaK JIEJI0 TIOXOAMT A0 3alIUThl IPaB U 3aKOHHBIX UHTEPECOB
OT  HEAOOPOCOBECTHOTO  TMOCATaTeNbCTBA, TO 0e3  KBATM(PHUIMPOBAHHOU
IOPUJIMYECKOM TIOMOIIM CTAHOBUTCA KpAaWlHE TSOKEIO BBINTHM W3 CUTYalHUH

MOOEIUTEIIEM.

3amura npaB 1 3aKOHHBIX UHTEPECOB MpaBoo0IaaaTesieidl HHTEIEKTYalIbHOM
COOCTBEHHOCTH OCYILIECTBISIETCS B JOCYyA€OHOM TOpsIKe, IyTeM MoJaydu
NpEeTeH3UH, U B paMKax cyneOHOro pa3OupaTenbCTBa B CHEIHAIM3MPOBAHHOM
apOUTpaXHOM CyJI€ 110 MHTEJUIEKTyaIbHBIM ITpaBaM. B Hem, Kak u ¢ 11000M JIpyrom
npolecce JMIy, HYKIAIIEMyCs B TPaMOTHOM 3alllMTE€ CBOMX NpaB, CIEAYET
0o0paTUThCA 3a TOMOIIBI0O K aJBOKAaTy HE TOJBKO MO TOW MPUYHHE, YTO OH
rapaHTUPOBAHHO MPEAOCTABUT KBATU(PUITUPOBAHHYIO FOPUIUYECKYIO TOMOIIb, HO U
MOTOMY YTO OH 00Ja/1aeT 0COOCHHBIMU BO3MOKHOCTSIMH B IIPOIIECCE, 0JaroTBOPHO

BJIMAIONIMEC HA CXOJ ACJIa AJId €0 KJIIMCHTA.

ITo muenuto ManaxoBa b. u Bo3xaeBa A. agBokar B mpouecce mo 3aiiure
IpaB  WHTEJUIEKTyaJIbHOW  COOCTBEHHOCTH  OOJagaeT  «IKCKIIO3UBHBIMUY
IPEUMYIIECTBAMH, BBITOJJHO €0 BBLACISAIONIMMHU Ha (OHE IOpUCTOB Oe3 craTyca.
OOOCHOBBIBAIOT OHH STOT TE3UC TJABHBIM OOpa3oM TEM, YTO MPaBOMOUUS
aJlBOKaTOB B paMKaxX IPaBOOTHOIICHWH 10 3alIUTe 3aKOHHBIX WHTEPECOB
oOnanaresneil MHTEIEKTyaIbHOM COOCTBEHHOCTH AAI0T UM BO3MOXHOCTB YCIICITHO
(duKcupoBaTh GaKThl IPaBOHAPYILIEHUH, 3aMpaInBaTh HHGOPMAIIHIO U JOKYMEHTHI,
HEOOXOUMbIE JIJIS1 OMPEENICHUS IMYHOCTU MIPaBOHAPYIIUTENS HHPOPMAIUIO (UTO
OUYEHb BAXKHO B 3TOM BHUJIE CIIOPOB, MOCKOJIBKY JIUIIO MOKET JIETKO CKPBITh CBOIO
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NPUHAJJICKHOCT, K TpaBOHapylieHuto B ceth «HWHTepHeT»), a Takxke A
COCTaBJIEHUSI CHJIBHOM IMPABOBOM IMO3WLMM JJIsi CBOEro jaoepurensd. Kak mumryt
uccienoBarenu B cBoei crathe: «Craryc ajiBokaTa 00ecrneyruBaeT HKCKIIO3UBHbBIC
NPEeUMYIEeCTBA B COOpaX O 3alldTe WHTEIUIEKTYaIbHOW COOCTBEHHOCTH.
[IpenocraBieHHoe cHenUalbHBIM 3aKOHOM TNIPaBO Ha cOOp JOKAa3aTelbCTB U
IPOBEICHUE CaMOCTOSITEIbHOIO  pacclefloBaHusl  MO3BoJiIeT  (HOPMHUPOBATH
MIPOYHYIO JI0KA3aTeILCTBEHHYIO 0a3y /IS 3alllUThl HHTEPECOB MPaBOOOIagaTeIICH.
JlaHHbIN (pakT MOATBEPKIACTCS MHOTOUMCIICHHOM Cy/1IeOHOM MPAaKTUKOM, B paMKax
KOTOPOW NIMEHHO JEUCTBUS aJIBOKATOB IIPUBEIIN K B3BICKAHUIO C HAPYLIMTEIIEH BCEU
CyMMBI YOBITKOB. ClieyeT OTMETUTh Tak)Ke, YTO HU MATCHTHHIE TTOBEPEHHBIC, HU
IOPUCTHI HE 00J1aJ1al0T MOJOOHBIMH TOJHOMOYMSIMH, YTO CBHUJIETEIBCTBYET O
1eIecO00pa3HOCTH  B3aMMOACHCTBUS TMpaBooOIagaTesnied ¢ aaBOKaTaMu JJis

HaJUIEXAILEH 3aIUThl UHTEIUIEKTYAIbHOM COOCTBEHHOCTH. »’

['maBHBIM 00pa30M OCOOEHHOCTH MTPABOBOTO TOJIOKEHUS aJBOKATa B JEIaXx,
CBSI3aHHBIX C 3alIUTON HMHTEPECOB MPABOOOJIAATENCH WHTEIUIEKTYaJbHBIX IpaB
BBIPAYKAETCA B €0 BO3MOXHOCTH B3aUMOJCHUCTBUS C MHBIMM JIMLIAMU U OpraHaMH
MyTeM MOJa4M aJBOKATCKOIO 3ampoca, eciau OH 0pOpMIIEH HaAJeXKaluM 00pa3oM
U TPHUMEHSETCS B COOTBETCTBUU C 3aKOHOAATENBCTBOM. Torga 3ampoc MOMKET
MOCTIOCOOCTBOBATh AJBOKATy B TMOJYYEHWW CBEICHWA OTHOCUTEIHHO CaMOTO
IIpaBOHAPYIIUTENSI, XapaKkTepa HapylIeHHWs HHTEPECOB MPaBOOOJaaTeNsl U €ro
pasmep. [lomyuuts 3TO0 WMHGOPMAIIMIO MOXHO B HAJOTOBOM OpraHe, 3alpOoChB
OyXTanTEepPCKyI0 OTYETHOCTh HAPYIITUTEINS, WJIA B CETAX OMTOBBIX MPOAAXK, KOTOPHIE
MOTYT TPEAOCTaBUTh CIHPABKA MO oO0beMaM MpoJax MpearnojaraemMou
KoHTpadakTHOW Tpoaykiuu. KoHEWHO, camMO HaiWyue 3ampoca — 3TO TOJIBKO
MOJITYTH, TOCKOJIbKY OTKa3bl B NPENOCTaBICHUU HH(OOpPMAIMU U OTKPOBEHHOE
UTHOPUPOBAHUE 3aMPOCOB HA MPAKTUKE OUYEHBb pacnpocTpaHeHo. OnpenesieHHbIe

TOCYAApCTBCHHBIC OpraHbl MOI'YT OTKa3daTb B IPCIO0CTABJICHHUU I/IHCbOpMaI_II/II/I Ha

7 Manaxos b. A., Bo3aes A. A. - SKCKNIO3MBHbIE NPenMYyLLLecTBa CTaTyca afBoKaTta / AABOKaTCKan raseTa -
maTepuan sbinycka Ne 23 (328) 1-15 aekabpa 2020 roaa.
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OCHOBaHMWM 3a()MKCUPOBAHHBIX B 3aKOHOAATEIICTBE TalH, Oy/lb TO TAMOXXEHHAs B
cootBeTcTBHH C CT. 356 TK EADC mm Hanmorosas o ct. 102 HK P®. Taxxe nmrobas
KOMMepUecKas HH(popMalus MOKET MPaBOMEPHO OTKa3aTh aIBOKATy, 000CHOBBIBAs
ATO pelIeHUE BXOXKICHUEM 3alpainBacMoil HHPOPMAIIUA B PAMKHA KOMMEPUYECKON
TaiiHbl. OHAKO HECMOTPS Ha TAKOE, BO3MOXKHO MPEHEOPEKUTETLHOES, OTHOIIIEHUE K
aJBOKAaTCKOMY 3alpocy, OH HMeeT TNoyie3Hbld 3hdexT aaxke npu HaIUYUU
IPAaBOMEPHOTO OTKa3a B MPEAOCTaBlIeHWH WHGOpMAINK, TaK KaK TOJ00HBIN
JIOKYMEHT SIBJIIETCSI OCHOBaHUEM JIsI HCTpeOOBaHMUS y CyJa HEOOXOAUMBIX
JIOKA3aTeNbCTB B COOTBETCTBHU C 4. 4 cT. 66 AIIK, 4TO 3HAUMTEIHHO ITOBBICUT

OTIEPaTUBHOCTD Cy/IE€OHOTO pa30oNpaTEeNbCTBA.

B xadecTBe BbIBOJ]a MOKHO OTMETUTH TOT (PaKT, UYTO TAKHUE BAXKHBIE JIEMEHTHI
y4acTHus B CyleOHOM pa3OupaTenbcTBe, Kak cOOp J0Ka3aTeibCTB U IMPOBEIECHUE
CaMOCTOSITEJILHOTO ~ pacclieIoBaHMsl B paMKax CIopa O HapyUIeHWH MpaB
UHTEIJICKTYyallbHOM COOCTBEHHOCTH TPOBOJATCA ObICTpee, KaueCTBEHHEE U
3pQeKTUBHEE MPH YYaCTUU aJBOKATa, YTO TapaHTHPYET IAOBEPHUTENIO JIyUIIHi
pe3yabTaT pa3pelieHus Cropa B CPaBHEHUH C IPUBJICUEHUEM [OprcTa 0e3 cTaryca u
CBUJIETEJILCTBYET O L€J1eCO00pa3HOCTH B3aMMOJAEHCTBUS NpaBooOsafarene c

aJIBOKaTaMH.

§ 3 IIpaBoBoe NMoJI0KEHNE AIBOKATA-TNIPEICTABUTE/ISI B KOPIOPATHBHBIX

crmopax

HemanoBaxxHOM M cTaBIIEW AOCTATOYHO AKTyaJlbHOW B HACTOSIIEE BPEMH,
SIBIIIETCSA JAEATEIIbHOCTh aJBOKaTa IO YYacTHM B KOPHOPATUBHBIX CIIOpaXx.
ApOUTpaKHBIE Cy/Abl PACCMATPUBAIOT JI€JIa MO0 CIOpPaM, CBS3aHHBIM C CO3/IAHUEM
IOPUANYECKOTO JIMIA, YIPABICHUEM UM WM YYaCTHEM B HOPUAWYECKOM JIHIIE,
ABJISIFOILIEMCS. KOMMEPUYECKON OpPraHU3alMedl B TOM YHUCIE CHOPBI, CBA3AHHBIE C

MPUHAJICKHOCTBIO aKIUWA U JIOJIEH, CIIOPBI 10 MCKaM YYaCTHUKOB O BO3MELICHUU
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yOBITKOB, TPUYUHEHHBIX IOPUAMYECKOMY JIUIly, CIOpbl MO 00XKaJIOBaHUIO
MOJTHOMOYHM yNPaBISIONMX OOIIECTBOM OPraHOB, 00KaJOBAHUU UX PELICHUH U
UHbIE TMOJO00HBIE KOpPHOpATUBHBIE cHOpPbl. JlaHHBIA BHUJ apOUTPaKHBIX CIIOPOB
TaK)KE SIBJIETCA MOKA3aTENbHBIM JUJISl MPABOBOIO IOJIOKEHUSI aJBOKATOB, M €ro
clelyeT pa3o0parh, OCKOJIbKY B MOCIEAHEE BPEMs aIBOKATHI yYacTBYIOT B Jieiax

I10 KOpIIOPAaTUBHBIM CIIOpaM 4Hall€, 4Y€M paHbIIIC.

B cBsA3M ¢ pa3BUTHEM PBIHOYHBIX OTHOLIEHWH B Poccum, B KOpHOpaTUBHOU
NESATETLHOCTH TOSBIISIETCS BCE OOJbllie TPOOIeM, TPEOYIOMMX pa3pelieHus ¢
y4acTHeM KOMIIETEHTHOTO W  KBaJU(UIIMPOBAHHOTO TMPEACTABUTENS IS
YYaCTHUKOB  CcylaeOHoro  pasOuparenbcTBa. llomoimp  agBokaTta  MOMKET
noTpeOOBaTLCSA B CiIydae MPEICTAaBUTEILCTBA MHTEPECOB aKIMOHEpa Ha OOIIHMX
coOpaHusX, MpU pealu3aludyd ero ImpaBa TpeOoBaTh BBIKYN aKlMd, NpU
ucTpeOOBaHUM MMYTEM MOJIaYH aJBOKATCKOTO 3arpoca B OyXraaTepCcKuX JOKYMEHTOB
opraHu3anuu, ayauta (UHAHCOBO-XO3SIMCTBEHHON IEATEILHOCTH OOIIecTBa,
NPU3HAHUU CIEJIOK HEICWCTBUTEIbHBIMH M B HHBIX Ciy4asx. TakxKe 3alura
MHTEPECOB YYacCTHHKA OOIECTBAa aJBOKAaTOM MOXKET MOTpeOOBaThCA B Cilydae
COBEPIIICHHS 00IIIECTBOM KPYITHOW CAEIKH WJIM CIEIKU C 3aMHTEPECOBAHHOCTHIO B
OTCYTCTBHUE COTIJIaCHs KOMIIETEHTHOrO opraHa oOuiectBa. IIpaBa yvacTHHKa
oOmecTBa MOTYT OBITh yIIEMJICHBI TyTeM TPHHITHS HEMPABOMEPHOTO PEIICHUS
WHBIX y4YacTHUKOB. [IpakThka moka3bIBae€T, 4TO [JIs1 YAOBJIETBOPEHUS HCKa IO
TaKOMY CTIOPY aJBOKATy TpeOyeTCs yCTAaHOBUTH (paKT HAPYIIICHUS 3aKOHA, KOTOPBINA
MOXET BBIPAXKAaTbCSI B HECBOEBPEMEHHOM W3BEIICHUM aKIHOHEpa O JiaTe
IPOBEICHUS] COOpaHUs, HENPEeJOCTABIEHUE BO3MOXKHOCTH O3HAKOMHTHCS C
HeoOxoaumol uwHGOpMAIMell 1O TOBECTKE JHS WM HECBOCBPEMEHHOE
npenocTapiieHue OrojuieTeHedl mis rosnocoBaHus. OIHAKO JaXKe €Cld TaKoe
HapyILIEHUE UMEJI0O MECTO, 3aMKCUPOBAHO aJIBOKATOM M MTPUOOIIEHO K MaTepHraiaM
Jieia, CyJl BCE PABHO MOXET OCTABUTh OCIIAPHUBAEMOE PEIIEHUE B JCUCTBUM, €CIU
(dbakTHYeCcKOe roJIOCOBAaHUE YIIEMJICHHOTO B ITPaBax Y4aCTHUKA HE MOTJIO MOBJIUSATh

Ha PpC3yJlibTaTbl T'OJIOCOBAHUSI. Hubie BUJABI CIIOPOB, TAaKHWC KaK HCKIOYCHHC
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YYaCTHHUKA U3 OOIECTBA WJIM BHECCHHE M3MEHEHUS B YUPEIAUTEIbHBIC JTOKYMEHTHI
Takke TPeOyIOT I MPEICTAaBUTENICd WX yYaCTHUKOB 3HAYHMTEIHHBIX 3HAHWHA B
00J1IaCTH KOPHOPATUBHOIO MpaBa, Y€M Ha CETOJHSIIHUA MOMEHT pacroJiararot
TOJIBKO TPO(IIbHBIC CICIHATUCTHI, MHOTUMHU W3 KOTOPBIX SIBISFOTCS HMEHHO

aIBOKAThI.

KOpuanueckas 3anmTa KOpIOpaTUBHOIO UMYIIIECTBA TaAKXKe LiejecooOpasHa ¢
NPUBJICUYCHUEM CHJI aJiBoKaTa. HeManoBakKHBIM M BBIACISAIONIMM JAESITEIbHOCTD
MOCJIEHErO B 3TOM MPOLECCE SABIIAECTCS MOPSAIOK B3aUMOJCUCTBUS C JOBEPUTEIIEM.
Peanuzyercs Takoro poja mropuauddeckas MOMOINb 4Yepe3 JO0roBop B (dopme
MOCTOSIHHOTO FOPUJIMYECKOTO COMTPOBOXKIACHUS, BKIIIOUAIOIIETO B ce0sl COCTaBIICHUE
IIPABOBBIX 3aKJIIOUEHUH, yUacTHE B IEPEroBOPaxX COOCTBEHHHKA JI0JI, COCTABJICHHE
JIOKYMEHTOB JUIsl JIOBEPUTENE M BEIEHUE CYINEOHBIX JIeJ B MHTEpecax KIUEHTa.
[IpenocraBnsercs Takas HOpPUAMYECKAs IOMOINb HCKIIOYUTENBHO Ha IJIaTHOU
OCHOBE, IMOCKOJIbKY OHa HE NOJNaJaeT TMOJ ClIy4ad OKa3aHus OecruiaTHOU
IOPUMYECKOM TOMOILM B COOTBETCTBUHU ¢ CT. 26 D3 00 afBOKaType, MpUYEeM OIuiaTa
OCYIIECTBIISIETCS MPEUMYIIIECTBEHHO TOBPEMEHHO BHE 3aBUCUMOCTHU OT KOJIMYECTBA

BBIMIOJIHSEMOM aJBOKaTOM pa6OTbI, OdHAaKO TaKoM BApUAHT HC UCKIIHOYACTCH.

3amuTa KOpIopaTUBHBIX NMPaB yYaCTHUKOB, KaKk B apOUTPaXHOM Cyi€, TaK U
B J0CYA€OHOM HOpSAKE — 3TO CIOXHBIA Ipolecc, TpeOyroIMi JUI B HEM
YUYacTBYIOIIMX OOIIMPHBIX 3HAHWM B IEPBYIO OUYEPEIb KOPIIOPATUBHOTO IpaBa U
rpakIaHCKOro npasa. Jluna, CTOJKHYBIIMECS C HAPYIIEHUSMH UX KOPIOPATUBHBIX
IpaB, JOJKHBI, B MEPBYIO OYepeab, OOPATUTHCA K IPAMOTHBIM CHELMATIUCTaM 32
KBAJIM(UUIMPOBAHHON IOPUANYECKON TOMOIIbIO. [ JTaBHBIMU cClielUaIlNcTaMyd Ha
PBIHKE B JaHHBI MOMEHT SIBJISIOTCS, KOHEYHO, aBOKAaThl. bonpmoe KOIM4ecTBo
aIBOKaTCKMX 00pa30BaHUM yCHEIIHO OCYIIECTBISAIOT COPOBOXK/IEHUE YUACTHUKOB
Ou3Heca U MPEJOCTaBISIOT UM IOPUIMUYECKYI0 TIOMOIb B apOUTPaKHOM IIpoLiecce,
a IOTEHUUWAJbHbIE KIWEHTbI, B CBOK OYEpEIb, MOTYT IIOJIOKUTbCA Ha HHX,
IOCKOJIBKY YBEpEHbl B TOM, UTO TMOJy4aT Hauboliee Ka4eCTBEHHYIO U
KBaJIM()ULIMPOBAHHYIO TOMOIIb, Ha KOTOPYIO MOTYT PacCYUTHIBATb.
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3AKJIIOYEHHUE

B pamkax 3akir04MTEeNbHON YacTH JaHHOW paboThl XOTENOCh OBI eme pas
NOJYEPKHYTh TOT (aKkT, 4yTO camMO MO cede yuyacThe ajJBOKaTa B KauecTBE
MIPEICTABUTEINSI CTOPOHBI B apOUTPAKHOM TMPOIIECCE HE SBIACTCA 00S13aTEIHHBIM C
3aKOHOJIaTEILHON TOUYKH 3peHusi. TpeOoBaHMs K apOUTPA)KHOMY MpPEICTaBUTEINS
NPEABABIAIOTCA  KpallHE HE3HAUMTENbHBIE, a CaMO HaJW4Yue  BBICUIETO
IOPUIUIECKOTO O0pa3oBaHUs HUKOTA HE OBUIO TIOKaszareleM KBalu(ukaruu
topucrta. U Ha aToM (oHe, aBOKAT, KaK IOPUCT MO OMPENEICHUI0 UMEIOIUN KaK
o0pasoBaHme, TaK U OMBIT PAOOTHI IO CIEIUATBHOCTH, a TAKXKE O JONTY nMpodeccun
00sI3aHHBIN BBIMOJHATH CBOIO PabOTy HACKOJIBKO KayeCTBEHHO M TPaMOTHO,
HACKOJIbKO MOKET, OYEHb BBITOJIHO BBIJIEIISIETCS CPEU CBOMX KOJUIEr Oe3 craTyca.
CoOTBETCTBUE  KpPUTEpUSIM, MPEAbSIBISIEMbIM  aJBOKAaTaM, MPEAOCTaBIsET
JIOBEPUTEIISIM TAPAHTUU MOTYyYEHUS KBATM(DUIIMPOBAHHON IOPUIUYECKON MTOMOIIIH,
a HallMuue JOIMOJHUTEILHOIO BUJIA OTBETCTBEHHOCTH ISl IOPUCTA CO CTa)XeEM
JIOTIOJIHUTENBHO TMOACTErMBAET €ro MPUKIIAJbIBATH BCE BO3MOXKHBIC YCUIUS JIS

PCUHICHHUA HpO6JICMLI CBOCTO KIIMCHTA.

ApOuTpaxkHoe CyJOMPOU3BOJICTBO BO BCEM CBOEM MHOI'000pA3uu SIBISIETCH,
HA MOW B3IJISAJ, CaMbIM CJIOXHBIM H MHOTOOOpa3HbIM IPOLIECCOM U3
IPEACTABICHHBIA B POCCUHCKOM MpaBOMOpsAKE. AJBOKAaT, KaK YYacCTHHUK
apOUTpaXHOTO  Tpollecca MOXKET CTOJKHYThCS B CBOEU  JIESITENIbHOCTH
IPEICTAaBUTEINS C OOIBIINM KOJUYECTBOM TPYIHOCTEN U HI0AaHCOB. OHU MOTYT OBITH
CBA3aHbl  C  MPaBWIbHBIM  YCTAHOBJIEHUEM  TMOJCYAHOCTH,  HAJIAYUA
MIPaBOYCTAHABIMUBAIONIMX ()AaKTOB KJIMEHTA U 3aKJIIOUYEHHS COTJIAIIEHUS C HUM Ha
nocyneOHoM dTane. B camoM cye anBokat BcTpedaeTcs ¢ He0OX0AUMOCThIO UMETh
YEeTKOE MpeACTaBlieHne 00 00s3aTeIbHOM J0CYA€OHOM MOPSAKE YPEryJIUupOBaHUsA

CIIOpa 1 IIpouecCce 10Ka3bIBaHUA B CYJC.
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[IpakTike TMOKa3bIBA€T, YTO HEKOTOPbIE BHUIbI APOUTPAKHBIX CIIOPOB
«3aHATBD) aBOKaTaMU. JTO OTHOCHUTCS K HamOOJee CIOXKHBIM U KOMIUIEKCHBIM
BUJIaM CIIOPOB, YYaCTHUKAM KOTOPBIX TPEOyeTCsl FOpUAMUECKAsi IOMOIIb BBICIIETO
KAauecTBa, MpPENOoCTaBiIsieMas, HECOMHEHHO, MMEHHO aaBokaTamMu. OpHaKo HX
IPEUMYIIECTBO 3aK/IIOYAETCs HE CTOJIBKO B MX KBaIU(UKAIMM, CKOJBKO B
IIOJIHOMOYMSIX, MIEPEJaHHBIX UM Ha OCHOBE TEKYILEro 3aKoHoAaresbeTBa. CHilbHEE
BCEro OCOOCHHOCTH MPABOBOTO MOJIOKEHUS aJIBOKATOB B apOUTPaKHOM IpoIiecce
OpPOSIBISAIOTCA B OAHKPOTHBIX CHOpax, CHOpax O IMpaBe MHTEIUIEKTYaIbHOU
COOCTBEHHOCTH M KOPIIOPATUBHBIX CIIOpPaX, pa300paHHbIX BhIIE. M kak moka3bpiBaeT
VCCIICIOBAHNE, 3TH TMOJHOMOYMS 3HAYUTEIBbHO YBEIWYUBAIOT MPUBIIEKATEIBHOCTD

aHBOKaTOB-HpCHCTaBHTCHCﬁ 10 OTHOICHHUIO K FOPHUCTaM oe3 cTraryca.

OnHako HECMOTPS Ha IMUPOKYIO MPAKTUKY TPUMEHEHHS STHX ITOJHOMOYMIMA
aJlBOKaTaMu, MpodiieMe OCOOCHHOCTH MX IMPOIECCYaTbHOTO TOJ0KEHHS BCE CIle
TpeOyercs  ray0Ookas  Teoperuyeckas  mpopalboTka. [IpoueccyanbHOE
3aKOHO/ATENILCTBO HE BBIACIISIECT aIBOKATOB B OTACIBHYIO TPYIITY MPECTaBUTEICH,
001aaroMMX 0COOBIMU MTOJIHOMOYHSIMH, KaK 3TO €CTh Ha Jiesie. DTOT (pakT, a Takxke
HAJIMYHe HEKOTOPHIX HEONPENEICHHOCTEH B 3aKOHOJMIATENILCTBE 10 OTHOIICHUIO K
amBoKaram (K ImpuMepy, Bce 0€3 0TBETa OCTAETCsI BOMPOC O JOKYMEHTaX aJ[BOKara,
TpeOyeMBbIX K TPEABSBICHHUIO CYAy JUIS Y4acTHs B IPOIECCE), HA MOM B3I,
SIBJISIFOTCSl IPUYMHAMH TSI BHECEHHMSI M3MEHEHHH B IPOIECCYalbHBIN 3aKOH Ha
OCHOBE HAYYHBIX UCCIIEAOBAaHUI 00 0COOCHHOCTSIX MMPABOBOTO MOJIOKEHHS aJBOKATA

B apOUTPa’KHOM CYyJIOPOU3BO/ICTBE.
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