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BBEJAEHUE

AKTYaJIbHOCTh TeMbl. Tema [HCIO3UTUBHOCTH W HMIIEPATUBHOCTU B
FPaXJAHCKOM IPABE SIBJISICTCS aKTyaJlbHOM, TaK Kak JEJIEHUE MPABOBBIX HOPM Ha
UMIIepaTUBHBIEC (00s3aTeNIbHBIC) U TUCTIO3UTHUBHBIC (JIOIYCKAIOIINE OTCTYIIJICHUS)
SIBJISIETCS IaBHO M3BECTHOM 0OIIEel XapaKTepUCTUKON IOPUINUECKUX MPEATUCaHMI.
DTO pa3esiecHHe UMEET CYIIECTBEHHOE 3HAY€HUE MPU OIPENEICHUH CTEIEeHH
00s13aTeIbHOCTH U BO3MOKHOCTH U3MEHEHUS TIPABOBBIX HOPM CTOPOHAMH B paMKax
rPaXJaHCKUX OTHOLICHUM. Takoe UCClIeN0BaHUE TTO3BOISIET MOHSTh, KAaK IPABOBBIC
HOPMbI BIIMAIOT Ha CBOOOMY JEHCTBUMN YYaCTHUKOB MPABOOTHOIIEHUH U Kak
JOCTHTAeTCsS OaaHC MEXIy OOIECTBEHHBIMU HHTEPECAMH M aBTOHOMHUEH CTOPOH.
Kpome Toro, uzyueHue 3TOH TeMbl aKTyallbHO MJisi OOECIEUYeHUs] TUOKOCTH U
aJanTanuyi 3aKOHOAATENbCTBA K COBPEMEHHBIM COLMAJIBHBIM M 3KOHOMHYECKUM
YCIHOBUSIM.

Heab nanHOM pabOTHI COCTOUT B UCCIICIOBAHUU U aHAJIN3E IUCIIO3UTUBHOCTH
Y UMIEPATUBHOCTU B TPAXKIAHCKOM IPABE C LEIbI0 MOHUMAHUA MX BJIMSHUS Ha
CBOOOY NIEHCTBUN YYACTHUKOB IPAKIAHCKUX OTHOIICHHM.

3ajgaum 1aHHOM pabOThI: paCCMOTPETh OCHOBHBIC HavyaJla UMIEPATUBHOCTH U
JVCIO3UTUBHOCTH B TPAXIAHCKOM NpaBe, MPOAHAJIU3UPOBATH AUCIO3UTUBHBIE U
UMIIEpAaTUBHBIE HOPMBbI, BBISIBUTDH MTPOOIEMbI B3aUMOJIEHCTBUS.

O0bekT wuccaenoBaHus: J[MCNO3UTUBHOCT M UMIIEPATUBHOCTH B
rpak1aHCKOM MpaBse.

IMpexMer ucciienoBaHus: BrausHue AUCIO3UTUBHOCTH U MMIIEPATUBHOCTHU
Ha cBOOOMY ACMCTBUN YYAaCTHUKOB TPaXIAHCKUX OTHOILIECHUHM, OallaHC MEXIy
OOIIIECTBEHHBIMM HHTEpPECaMU W AaBTOHOMHEH CTOpPOH, a TaKXe aJlanTaluio
3aKOHO/JIATEIbCTBA K COBPEMEHHBIM COLMAJIBHBIM U SKOHOMUUYECKUM YCIIOBUSIM.

Jlnst manHO#M paboThl UCTIOIB30BaHBI HOPMATUBHO-TIPABOBHIE AKThI, BKITIOYAs
Koncrurynnto PO, I'paxnanckuit kogexke PO u denepanpubie 3akoHbl PD. Takxke
paccMoTpeHa cy/ie0Hast TpakTUKa 1 paboThl U3BECTHBIX YUYCHBIX B JAHHOU 00IacTH

O.A. KpacaBuukoBa, A.I. [Inemakoa, E.B. BacbkoBCKOTO U IpyruX.



MeTonosioruueckasi 0CHOBa padOThI BKIIIOYAET AUAICKTUYCCKUN MOAXO U
MPUMEHEHHE OOIIMX W YaCTHBIX METOJOB HAyYHOIO MO3HAHUs, CPABHUTEIBHO-
IPaBOBOH, POpPMaIbHO-IOPUINYECKUN U CUCTEMHBIN aHanu3. MccneqoBanue Takxe
ONMpacTCsd Ha  JOCTHXKEHMS  HAayK  TPaXJAaHCKOTO, KOHCTUTYLHOHHOTO
(rocy1apCTBEHHOI'0), CEMEHHOro IpaBa, TIPakIAaHCKOTO Ipouecca M JAPYyTHX
oTpaciey Ipasa.

IIpakTHyeckass 3HAYUMOCTH pPAOOTHI 3aKJIIOYAETCS B BO3MOXKHOCTH
UCIIOJIb30BaHUS  MOJMYYEHHOM UWHQOpMalMu s ONpenesieHus  CTENEeHH
MMIIEPAaTUBHOCTA W JUCIIO3UTUBHOCTH HOPM TIPAXKIAHCKOTO IIpaBa M HX
IIPaBUJIBHOTO IIPUMEHEHHSI.

Crpykrypa padoThl COCTOMT W3 BBEACHUS, JBYX INIaB, 3aKIIOUYEHUS H

CIIUCKA UCIOJIb3YeMOM JIMTEPATyPHI.



1 OCHOBHBIE HAYAJIA UMIIEPATUBHOCTHU "
JAUCITO3UTUBHOCTH B I'PA’KTAHCKOM ITPABE

1.1 I'pa:knaHCKO-IPABOBbIE HOPMBI

I'paxkgaHckoe MpaBo COCTOUT U3 FOPUINYECKUX HOPM U MPUHIUIIOB, KOTOPBIE
OTIPEICTSAIOT TpaBa M OOS3aHHOCTH YYACTHHKOB TPaXIAHCKUX OTHommeHud. K
MCTOYHHUKAM IPaX1aHCKOTO MPaBa OTHOCATCS HE TOJIBKO 3aKOHOIATEIbHBIE AKThI, HO
Takke  o0bluau  JIeJOBOro  obopoTa W MpaBuia,  BbIpadarbiBaeMble
CHEHMAIM3UPOBAHHBIMU OPTaHU3ALUAMH U ACCOIHALIUSIMHU.

OObruan 1e10BOro 00OpPOTa MPENCTABIISAIOT COOOM MOBEIEHUYECKHE HOPMBI,
CIIOKUBILIUECS B JEIOBOM MPAaKTUKE W IIMPOKO MPUMEHSEMbIe B T'PaKIaHCKOM
o0opoTte. OHM OCHOBaHbI Ha OOILIEHNPUHATHIX MPaBWIAX U TPATULUAX, KOTOPbIE
PETyIUpPYIOT  OTHOIICHHS  MEXIY  MNPEANPUHUMATEISAMH,  IOKyIaTesMHu,
MOCTABIIUKAMHU U JPYTUMH YYACTHHUKAMHU JIEIOBBIX OTHOIIEHUN. OObIuan AeI0BOTO
000poTa MMEIOT IOPUAWYECKYI0 CHIIy W MPUMEHSIOTCS, €CIM OHHU MpPU3HAHBI
OOILIETPUHATHIMY U HE TIPOTUBOPEYAT 3aKOHOIATEIILCTBY.

ITomumo oObI4aeB N1€70BOTO 00OPOTA, UCTOUHHMKAMU TIPAXKIAHCKOTO IMpPaBa
SBIISIIOTCS TIPaBUJjIa, BEIpaOaThIBAEMBbIC CIICIIUATM3UPOBAHHBIMI OPTaHU3ALUIMU U
accouuanusMy. DTH IpaBUJia YaCTO HAa3bIBAIOTCA KOPIOPATUBHBIMU HOPMaMU WJIH
CTaHJapTaMHU.

Onu pa3pabaTbIBalOTCA OTPACICBHIMU OPraHU3AUSIMU U ACCOLMALTUSAMU TSI
peryJaupoBaHusl  OTHOIIEHWH B KOHKpeTHBIX  cdepax  OuszHeca WM
npodeccuoHanbHON AesaTensHOCTH. [IpuMepamu TakuxX TpaBUI  SIBISIOTCS
CTaHJApPThl KauecTBa, KOACKCHI MOBEIACHUS WM MPO(EeCcCHOHAIBHBIE ITHYECKUE

HOPMBI'.

! Auucumos A. I1., Kosznosa M. 10., PeokerkoB A. 5. I'paxmanckoe npaBo. OcoOeHHas 4acTh.
Yueonuk gy CI1O. B 2-x tomax. Tom 1. M.: FOpaiit, 2019. -C.352.



HcTouHMKM TpakJaHCKOTO TMpaBa, BKJIOYAs 3aKOHONATENBCTBO, OObIYaU
JIEJIOBOIO  000pOTa M KOPIOPATHBHBIE HOPMBI, B3aUMOJECHCTBYIOT M BMECTE
00pa3yloT MPAaBOBYIO OCHOBY JJISl PETYJIMPOBAHUS I'PAXAaHCKUX OTHOWEHUH. OHU
00ecreynBaoT CTAOMIBHOCTh, MPEACKA3yEMOCTh U 3alIUTY IMpPaB U HHTEPECOB
YYaCTHUKOB TpaXJIaHCKOro 000poTa, a TakXe CIOCOOCTBYIOT pa3BUTHIO U
COBEPUIEHCTBOBAHUIO IPAXkJAAaHCKOTO NPaBa.

B rpaxxnanckoM mpaBe CyIIECTBYIOT HOPMBI, KOTOPbIE UMEIOT 00s3aTeNbHBIIM
Y KaTETOPUYECKUM XapaKTep, AEUCTBYS HE3ABUCUMO OT BOJIM CTOPOH. Takne HOPMBI
MMEHYIOTCSl UMIIepaTuBHBIMHU. OHM yCTaHABIMBAIOT YETKHE MpaBUiia U TpeOOBaHNUS,
KOTOPBIM JIOJDKHBI CIIE0OBATh YYaCTHUKH IPaKIaHCKUX OTHOIIECHUZ,

NMnepaTtuBHbIE HOPMBI 00JIAAAIOT TOCYAAPCTBEHHON 0053aTENbHOCTBIO H
0053y10T Bcex CyOBEKTOB MpaBa 0e3 uckioueHus. OHU cirykar st oOecreueHus
MHUHHMMAJIBHOTO YPOBHSI 3aIIUThl MHTEPECOB U NPaB I'PaKJaH U OOLIECTBA B IIEJIOM.
[Iprmepsl UMIIEPATUBHBIX HOPM B IPaKAAaHCKOM IPABE MOTYT BKIIFOYATH MPaBUia O
3alIUTe NOTpedUuTesnel, OOs3aHHOCTH WCIIONHEHUSI JTOTOBOPHBIX OO0S3aTeNbCTB,
npaBuiia 00 OTBETCTBEHHOCTH 3a MPUYMHEHUE Bpeaa U T.1.

B 10 Xe BpeMs, TUCIIO3UTUBHBIE HOPMBI, O KOTOPBIX Mbl TOBOPWIHA paHeEe,
NPEAOCTABIIIOT CTOPOHAM BO3MOYKHOCTH CaMOCTOSITEJIBHO PEryJIMpOBarb CBOU
npaBa U OOS3aHHOCTH B paMKax TPaXXTAaHCKUX OTHOIIEHHWH. OHU JOITyCKaroT
OTCTYIUICHUSI OT CBOMX TOJIOKEHUM B COOTBETCTBUM C BOJIEM CTOPOH U OCOOBIMU
oOcrosTensCcTBaMH. B oTimune oT uMnepaTuBHBIX HOPM, AUCTIO3UTHBHBIE HOPMBI HE
SBJIIOTCSL CTPOTO 00s13aTENbHBIMU U ACHCTBYIOT TOJILKO B CIIy4ae, €CJIU CTOPOHBI HE
IIPEy CMOTPEIIA HHOE.

Takum 00pazoM, XOTS BCE IOPUIUYECKHE HOPMBI MMEIOT OO0s3aTelIbHbIN
XapaxkTep, B TPaXJAHCKOM IIPaB€ MOYKHO BBIJIEIUTh HMIIEPATUBHBIE HOPMBI,
KOTOpbIE O0OS3bIBAIOT BCEX CYOBEKTOB, U JAMCIO3UTUBHBIE HOPMBI, KOTOpBIE

AOITYyCKarOT OTCTYIICHUA U UBMCHCHHA B paMKaX JOT'OBOPHBIX OTHOIIICHUMH.

22 AuncumoB A. I1., Kozmosa M. 1O., PepkenkoB A. f. Ipaxkaanckoe mpaBo. OcoOeHHas 4acThb.
Yueonuk g CI10. B 2-x tomax. Tom 2. M.: FOpaiit, -2019. -C.224.



Takoe coderanne UMIEPATUBHBIX M JUCHO3UTHUBHBIX HOPM B TPaXKITAHCKOM
MIpaBe MO3BOJISIET TIOCTUYDL HECKOJIBKUX IIEJICH.

Bo-niepBbix, uMIieparuBHbIE HOPMbI OOECIIEUUBAIOT MUHUMAJIbHBIN YPOBEHB
3aIUTHl HHTEPECOB TpaKaaH U o0mecTBa. OHU TAPAHTUPYIOT, YTO OTPEICTICHHBIC
npaBa U OOSI3aHHOCTH OydyT COOMIONAThCS Jake B Clydae, KOIJla CTOPOHBI HE
YCTAHOBWJIM WHOE CBOMM COIVIAIICHHEM. TakuM 00pa3oM, MMIICPAaTUBHBIC HOPMBI
ClTy’)kaT OOLIECTBEHHBIM HMHTEpecaM, 3amiuinas ciaalyio CTOpOHy U oOecreunBas
CIPaBENIMBOCTh U CTAOMIBHOCTH B TPAXKTAHCKUX OTHOIICHHSX.

Bo-BTOpBIX, MUCIIO3UTHBHBIE HOPMBI TPEIOCTABISIOT THOKOCTh U CBOOOTY
CTOPOHaM B PETyJUPOBAHUU WX OTHOIICHWHA. OHHU TO3BOJAIOT y4YaCTHUKAM
MIPABOOTHOIIICHUH YUUTHIBATH CBOM OCOOEHHOCTH, MHTEPECHI U MPEAMOYTECHUS TIPU
COCTaBIICHUH AOTOBOPOB. CTOPOHBI MOTYT JOMOIHUTH, H3MCHHUTh WU OTKJIOHHUTH
JEHCTBUE MUCIIO3UTHBHBIX HOPM, YTO CIIOCOOCTBYET aJlalTallid MPAaBOBBIX HOPM K
KOHKPETHBIM OOCTOATEIhCTBAM W IOTPEOHOCTSM yYaCTHUKOB TPa)IaHCKHUX
OTHOILIECHHUIA.

B-Tperbux, codeTaHWe WMIEPATUBHBIX H  JUCHO3UTHUBHBIX  HOPM
CrocoOCTBYeT crpaBeqIuBoMy U 3(GGEKTUBHOMY pa3pelieHui0 CIOpOB U
KOH(QIIMKTOB. B cllydae BO3HHMKHOBCHHSI pa3HOINIACHH MEKIYy CTOPOHAMH,
UMIICPATUBHBIE HOPMBI MOTYT CIY>KUTb OCHOBOW ISl paspelieHus Ccropa u
obecrnieueHus CpaBeAJIMBOCTH. B TO e Bpemsi, MUCIIO3UTUBHBIE HOPMBI TTO3BOJISIOT
yYaCTHHKAM TPaXTAHCKUX OTHOIICHUN MCKATh B3aMMOBBITOAHBIC PEIICHUS i THOKO
YYHUTHIBATh CBOM HHTEPECHI IIPH MOMCKE KOMITPOMHMCCA.

DTO coveTaHWE WMIICPATUBHBIX W AUCTO3UTHUBHBIX HOPM B TPaXJaHCKOM
npaBe Takke oOecreunBaeT THOKOCTh M aJalTHBHOCTh 3aKOHOAATENbCTBA K
M3MCHSIONMMMCST  COIMAJbHBIM M 3KOHOMHYECKMM  ycioBusM. [lo3Bomser
y4YaCTHHKAM TPaXJTAHCKUX OTHOIICHHWH MPUMEHATh W aJalTUpPOBaTh MpaBuUiia B

COOTBCTCTBHUU C CHTyaHHeﬁ u HOTpe6HOCT$IMH.

3 AromieeBa U. 3., bornanosa E. E., Bynaesckwuii b. A. I'paxaanckoe npaBo. YueOuuk. B 2 Tomax.
Tom 1. M.: IIpocnexkr, 2020. -C. 440.



Bonee Toro, mMCO3UTHBHBIE HOPMBI CIIOCOOCTBYIOT Pa3BUTHIO MTPUBLIYCK U
o0ObIyaeB J1e10Boro 00opora. OHU OTKPBIBAIOT BO3MOKHOCTB ISl (POPMUPOBAHUS
0COOBIX MPABWI U TIPAKTUK, KOTOPHIE COOTBETCTBYIOT OCOOCHHOCTSIM M TPAIUILIUAM
OTIPENICJICHHBIX OTpacyiei uinu cdep enoBoi aeaTeabHOCTH. Takue o0ban MOTYT
NOJIyYUTh TMPU3HAHUE M YBAXKEHUE B IPABOBOM CHCTEME M HCIOIb30BATHCS B
Ka4eCTBE JIOMOTHUTEIHLHOTO UCTOYHUKA HOPMATUBHOCTH.

Hakonen, Ba)XHO OTMETUTh, YTO JIMCIIO3UTUBHBIE HOPMBI HE JIUIIECHBI
orpaHnueHuil. B pamkax 0O0IIeCTBEHHOTO MHTEpPECa U OXpaHbl MMPaB TPEThbUX JIUII,
3aKOHOJATENIb MOXXET YCTAHOBUTH MPEENbl JJIsi JTOTOBOPHOTO PEryJIMpPOBaHUS U
OTPENEIUTh 00JACTH, B KOTOPBIX AUCIO3UTUBHBIE HOPMbI HE MOTYT OBITh U3MEHEHbI
WJTU UCKJTFOYEHBI.

Hanpumep, ct. 69 I'K PO ycTraHaBiaumBaeT MMIIEPATUBHYI0 HOPMY U UMEET
CenyoNyo (popMyIUpOBKY:

"[lpy BO3HUKHOBEHHH OOCTOSATENLCTB, KOTOPHIC JETAI0T HEBO3MOXKHBIM
UCIIOJTHEHUE 00s3aTelIbcTBA WJIM 3HAYUTEIBHO 3aTPYAHSAIOT €ro MCIOJHEHUE,
CTOpPOHA, JJI1 KOTOPOM 3TO CO3/1a€T HECOpPAa3MEPHBIE TPYAHOCTH, BIIpaBe TpeOOBaTh
W3MEHEHHUs YCIOBUU JOTOBOpA WM OTKa3a OT €ro HMCIOJIHEHWS, €CIIM WHOE He
IPEAYCMOTPEHO 3aKOHOM WJIM JOTOBOPOM. "

JlaHHast cTaThsi yCTAHABIMBAET IMPABO CTOPOHBI, KOTOpasi CTOJKHYJACh C
HEBO3MOKHOCTBIO  WJIM  3HAQUUTEJIbHBIMU  3aTPYJHEHUSIMH  UCIIOJIHEHUS
00s13aTeNIbCTBA  BCIEACTBUE  BO3HUKIIMX  oOcToATenbcTB. CornacHO — 3TOM
UMIIEpAaTUBHON HOpPME, TaKas CTOpOHA UMEET ITPaBo TPeOOBATh U3MEHEHHUS yCIOBUI
JIOTOBOpA WJIM OTKa3za OT ero ucnosHeHus. OJHaKo, ClIeayeT OTMETUTh, YTO
UMIIEPATUBHOCTh JAHHOW HOpPMBI MOXET OBITh M3MEHEHa WM OTpaHUYEHA B
COOTBETCTBHH C 3aKOHOM WJIH JIOTOBOPOM.

®opmynuposka crarbu 92 'K PO 3Byuur crnenyrommm o0pazom:

"JIoTOBOp CUMTAETCS 3aKITIOYCHHBIM M CTAHOBUTCS 0053aTEIbLHBIM JIJIs1 CTOPOH
C MOMEHTA, KOIJla OHA M3 CTOPOH MOJy4Wsia OT JAPYTod CTOPOHBI MPEIIOKECHHE
3aKJIIOYUTh JOTOBOP B TMOPAJKE, MPEIYCMOTPEHHOM 3aKOHOM WJIM HWHBIMHU

IIPAaBOBBIMM aKTaMH, M BbIpa3uiia CBOE COIVIACUE HA ITO MpeIIoKeHue. "



CornacHo JaHHOW MUMIIEPATUBHON HOpPME, TOTOBOP CYMTAETCS 3aKIOYEHHBIM
1 0043aTeNbHBIM JJI1 CTOPOH B Clly4yae, KOria OJHa CTOPOHA MOMy4YHJia OT APYro
IIPEIIOKEHUE 3aKII0YUTh JOTOBOP U BBIpa3njia CBOE COITIACHE Ha 3TO MPEIIOKEHUE.
OTOT MOPSAOK 3aKIIOYEHUS! JIOTOBOpa SIBIISIETCS 00SI3aTeNIbHBIM U MPUMEHSIETCS
HE3aBUCUMO OT BOJIA CTOPOH.

Crarbs 94 'K PO, B cBOIO O4epenib, yCTAHABIMBAET UMIIEPATUBHYIO HOPMY
oTHOCUTEIHHO (opmbl noroBopa. DopmynupoBka crtarbi 94 'K P® 3Byuur
CJIeIYIOIIUM 00pa3oM:

"JloroBop MOET OBbITh 3aKiI04eH B Jr000W ¢opme, ecliu HHOe He
MPelyCMOTPEHO 3aKOHOM. "

CornacHO 3TOM MMIEPaTUBHOM HOPME, TOTOBOP MOXKET OBITh 3aKJIIOYEH B
000 hopme, ecii 3aKOHOM He TIPElyCMOTPEHbI HHbIe TpeOoBaHus K ero gopme.
DTO0 03HAYAET, YTO CTOPOHBI UMEIOT CBOOOLY BBIOOpA (POPMBI 3aKIIFOUEHHUS I0TOBOPA,
€CJIM HeoOXoauMbIe (DOPMAIBHOCTH HE SIBIIAIOTCS 0053aTE€NbHBIMU COTIIACHO 3aKOHY.

BaxxHO OTMETHTB, 4TO B Cilydae, KOIa 3aKOHOM HWJIM WHBIMHU IIPABOBBIMU
aKTaMu MPeyCMOTPEeHbI 0cOObIe TpeOoBaHUs K (OpMe 3aKITIOYEHUS I0TOBOPa, ITH
TpeOOBaHMS JOKHBI OBITh COONIONEHBI, UHAYE JIOTOBOP MOXET OBbITh MpPHU3HAH
HEACHCTBUTEIbHBIM WM HE3aKOHHBIM.

B wurore, rpaxnaHckoe mnpaBo (GyHKIMOHUPYET Ha OCHOBE COYETaHUS
UMIIEPATUBHBIX M JUCIO3UTUBHBIX HOPM. JTO 00ECIEYMBAET CHPABEAJIUBOCTD,
3aIUTy HWHTEPECOB YYACTHUKOB TPAXIAHCKUX OTHOIUIEHWHA, THOKOCTh B

PETYINPOBAHNUHN U aAAIlITAlIUIO 3dKOHOAATCIIBCTBA K U3MCHATOIMNUMCS Y CIIOBUSAM.

1.2 /Ilucno3uTHBHBbIE U UMIIEPATHUBHbIE HOPMbI I'PAKIAHCKOTO NpaBa:

HAYYHbIC OCHKH U NIPU3HAKHU

JIMCTIO3UTUBHBIE W WMIIEPATHBHBIE HOPMBI  TPAXKIAHCKOIO  IIpaBa
OPEACTABISAIOT COOOM JBa BaXKHBIX acCleKTa HOPMAaTHUBHOTO PETyJUPOBAHHS B

00JacTH rpaXkIaHCKOTO TIpaBa.



JIMCrio3UTHBHBIE HOPMBI TPAXKIAHCKOTO IpaBa SBISIIOTCS HOPMAaMHM, KOTOPBIE
MOTYT OBITh M3MEHEHbl WM HCKIIOUEHBl COIVIallleHueM CTOopoH. OHu
IPEIOCTABIAIOT CTOPOHAM CBOOOJY JOrOBOpa M MO3BOJISIIOT UM CAMOCTOSITEIILHO
perynmpoBaTh CBOM MpaBa U 00S3aHHOCTH.

A. KpacaBuukoB orMmeuaert: " J[uco3uTUBHBIE HOPMBI SIBIISIFOTCS BRIPAKEHUEM
npUHIMIA cBOOOIBI JOTOBOpAa M MPU3BaHbl YYUTHIBATH OCOOCHHOCTH KOHKPETHBIX
CUTYyallUii U UHTEPECOB CTOPOH" .

NMnepaTtuBHblE HOPMBI TPAXIAHCKOIO TMpaBa, HANPOTUB, SBISIOTCS
00s13aTeNIbHBIMU  JIJIsl BCEX YYACTHUKOB TIPABOOTHOIIEHWH MU HE MOTYT OBITh
U3MEHEHbl WM MCKJIIOYEeHbl comiameHueM ctopoH. OHM  oOecneuuBaroT
MHUHHMAJIBHYIO CTEMEHb 3allUThl MpPAaB M HHTEPECOB YYACTHHUKOB CJHIEJIOK U
00I11IeCTBEHHBIX OTHOIICHUH.

A.T". TInemakoB OTMEYAET, YTO UMIEPATUBHBIE HOPMBI TPAkKJAHCKOTO NpaBa
"cIy’Kar rapaHTUEU COIMalibHON CIPaBEIJIMBOCTH U 00ECIICUUBAIOT HEOOXOIUMBIA
OaaHc MEXy MHTepecamMH CTOPOH"

E.B. BacbKkOBCKHMI IOAYEPKUBAET, YTO HMIIEPATUBHBIE HOPMBI ''MMEIOT
OOIIETTPUHSATHIN XapaKTep W HANpaBJICHBI HA 3aIUTy OOIIECTBEHHBIX MHTEPECOB U
npaB c1aboil CTOpOHBI"

Takum  00pa3oM, JHUCIO3UTHUBHBICE HOPMBI  TPAXKIAHCKOTO  TpaBa
IPEAO0CTABIISAIOT CTOPOHAM CBOOOIY IOTOBOPA U TMOKOCTh B PErYJIMPOBAHUU UX NIPAB
U 00s3aHHOCTEH, B TO BpeMs Kak HMIIEpaTUBHbIE HOPMBI OO0ECIEYUBAIOT
MHHHUMAaJIbHYIO CTENEHb 3alIUThl M COIMAIBbHYIO CIIPaBeIMBOCTR?.

JIMCO3UTHBHBIE HOPMBI TPAXIAHCKOTO TIpaBa O0OMagaloOT CIEAYIOIIUMU

HAaYYHbIMH OLICHKaMMH:

4 Baittun M.W. Cymnocts mpasa. (CoBpeMeHHOE HOPMATHBHOE MTPABO - TOHMMAaHKE Ha IPaHu JAByX
BekoB). CaparoB: U3n-Bo CapaToBCcKol rocyapcTBeH- HOM akajgemuu mpasa, 2001. -C. 416.
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" JIMCTIO3UTUBHBIC HOPMBI XapaKTEPHU3YIOTCSI OTHOCUTEIILHON CBOOOION BOJIU
CTOPOH M TO3BOJISIIOT UM YYUTHIBaTh OCOOCHHOCTH KOHKPETHOM CUTyallud U CBOU
UHTEPECHI MIPH 3aKIIOYEHUH JTOTOBOPOB' .OTO MOAYEPKUBAET, YTO JUCIIO3UTUBHBIE
HOPMBI TMPEAOCTABISIIOT CTOPOHAM OIPEACNIEHHYI0 THOKOCTh B PEryJIMpPOBaHUU
CBOMX TPaB U 00SI3aHHOCTEH.

"JIuCriO3UTUBHBIE HOPMBI COJAEHCTBYIOT SKOHOMHYECKOM 3PPEKTUBHOCTU U
IIPEJCKAa3yeMOCTH IIPAaBOBBIX OTHOIIECHHWW, TAK KAaK OHU ITO3BOJSAIOT CTOPOHAM
JI0OPOBOJILHO YCTaHABIIMBATH YCIOBUS CBOETO B3aUMOJEHCTBUA".ITO yKa3bIBAET Ha
TO, YTO JUCIIO3UTUBHBIE HOPMBI CIIOCOOCTBYIOT Pa3BUTHIO IOTOBOPHBIX OTHOLICHHIA
Y DKOHOMHYECKOMY IIPOTpeCCy.

HmriepaTuBHbIE HOPMBI TPAXKIAHCKOTO TMpaBa OO0JaJal0T  CIEAYIOMIMMU
Hay4YHBIMU OLICHKaMU U MPU3HAKAMU:

"MniepaTuBHBIE HOPMBI SBIIIIOTCS 00s3aTe€IbHBIMHU JUIsI BCEX YYAaCTHUKOB
MPAaBOOTHOIIEHUI M HMMEIOT LIENbI0 3alUTy OONIECTBEHHBIX HHTEPECOB». ITO
NOAYEPKUBAET, YTO  HMIIEPAaTUBHbIE  HOPMBI  IMPU3BAaHbI  00ECHEYHBATH
0OIIECTBEHHYIO CIPABEIJIMBOCTh U OAIaHC MEKy UHTEPECAMH CTOPOH.

"MMniepaTUBHBIE HOPMBI SIBJIIFOTCS OCHOBOM MUHHMMAJIbHOM 3alllUTHI MpaB U
MHTEPECOB YYACTHUKOB IPAXIAHCKOTO 000poTa, 0COOEHHO ci1aboi CTOPOHbI" .ITO
yKa3plBaeT Ha BaXHOCTh MMIIEPAaTUBHBIX HOPM B O0OECIIEUEHUU PABEHCTBA MU
CIPaBEJIMBOCTH B IPAKIAHCKOM 000pOTe.

JIMCo3UTUBHBIE HOPMBI JAIOT CTOPOHAM BO3MOKHOCTH CBOOO/IBI JOTOBOPA U
TMOKOCTH B PEryJIMpPOBAaHUU CBOMX MpaB U oOs3aHHOCTEH. OHM MOTyT OBITh
M3MEHEHbl WM HMCKJIIOYEHBI COTJIAIICHHEM CTOPOH U YUYUTHIBAIOT OCOOEHHOCTHU
Ka)KJI0M KOHKPETHOW CUTYallul U UHTEPECHI YYACTHUKOB.

C npyroil CTOpOHBI, UMIIEPATUBHBIE HOPMBI SIBISIOTCS O0S3aTENbHBIMU IS
BCEX YYaCTHHMKOB IPaBOOTHOUIEHHA U HE MOTYT OBITh M3MEHEHBI COIVIALICHUEM
cTopoH. OHU HampaBJeHbl Ha 3alUTy OOIIECTBEHHBIX HHTEPECOB U 00ECIIEYNBAIOT

MUHHUMAJIbHYO 3aIUTY NPaB U HHTEPECOB YYACTHUKOB, 0COOEHHO c1ab0i CTOPOHBI.
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Oba TWma HOPM MMEIOT CBOK 3HAYMMOCTh B TPAXIAHCKOM IIpPaBe.
JIMCnO3UTHUBHBIE HOPMBI NPEIOCTABISAIOT TMOKOCTh M CBOOOMY CTOpPOHAM IS
CaMOCTOSITEJIbHOTO PETYJIMPOBAHMS OTHOILICHMI, B TO BPEMS KaK HMIIEPATUBHBIC
HOPMBbI 00€CHEeYMBAIOT OOILIECTBEHHYIO CHPABEIJIUBOCTh U 3AILUTY YSI3BUMBIX
CTOPOH.

B3aumonelictBue Mexy IUCIO3UTUBHBIMA U HMMIIEPAaTUBHBIMHU HOPMaMH
MO>KET BO3HUKATH B CIy4yae KOH(QIIMKTA. B Takux cUTyalusx uMIepaTuBHbIC HOPMbI
UMEIOT MPEUMYIIECTBO U 00eCeUnBalOT MUHUMAJIbHBIM YPOBEHb 3allMTHl MPaB U
HUHTEPECOB YIACTHUKOB MPABOOTHOIICHHIA’.

Takum 00pa3oM, AUCHO3UTUBHBIE U UMIIEPATUBHBIE HOPMBI B TPAXXTAHCKOM
MpaBe BBINOJIHAIOT pa3Hble (YHKIMH, HO BMECTe 00ecreunBaloT OajaHC MEXIY
CcBO0OOI0M JOTOBOpA U 3alUTON 0OIIECTBEHHBIX HHTEPECOB.

Crarpa 196 'K P® oTHOCHTCS K OMCIO3UTUBHBIM HOPMAaM M Kacaercs
MPEAJIOKEHUS O 3aKJIF0YEHUH JoroBopa. OHa yCTaHABIMBAET CIIETYIOLIEE:

"IIpeyioxkeHHE O 3aKIOYEHMM JIOTOBOpA JIOJDKHO COJEP)Karb TAaKUE
CYILIECTBEHHbIE YCJOBHUSl JIOTOBOpPA, KOTOPBIE JIOCTATOYHO OIpPEACNICHbl WIH
omnpenessieMbl" .9TO O3HAYAET, YTO MPU MPEAJIOKEHUU O 3aKIIOYEHHUH JI0TOBOpa
HEOOXOIMMO YKa3aTb OCHOBHBIE YCJIOBHSI JOTOBOpa, KOTOPBIE JIOJDKHBI OBIThH
J0CTaTOYHO OTPEACTICHHBIMU WK MOTYT OBITh OTIPEIeNICHBI B JAIbHEHIIIEM.

"IlpeqyioxkeHre O 3aKJIIOUYEHHUU JIOTOBOpa JOJHKHO OBITh TAaKuUM, YTOObI
clellaTh BO3MOXXHBIM HPHUHATHE €ro B IOPSAKE, ONPENEICHHOM 3aKOHOM WIIN
I0roBOpoM" .ITO yKa3bIBaeT Ha HEOOXOAUMOCTH CPOPMYIUPOBATEH MPEAJIOKEHUE O
3aKIJIF0YCHHUH JIOTOBOPA TaKHUM 00pa3oM, YTOOBI OHO COOTBETCTBOBAJIO TPEOOBAHUAM
3aKOHA WJIA COMIAIEHUIO CTOPOH OTHOCUTEIBHO NOPSIAKA IPUHATHS TOTOBOPA.

Crarpa 204 'K P® oTtHOCHUTCS K MMIIEpAaTUBHBIM HOPMAaM WU PETYJIUPYET
BOIIPOCBI O HEJNEHCTBUTEIBHOCTH J0roBopa. OHa CONEPXKHUT CIELyIOLIUE

ITOJIOKCHMUA

>benos B.E., Comenkos C.A. I'paxkgaHckoe mpaBo: o01IMe MOJIOKEHUS O IOTOBOpax: yueOHoe
nocobue. M.: IIpocnexkr, 2017. -C. 92.
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"JIoroBOp CUWTAETCS HENCUCTBUTEIBHBIM, €CIM OH MPOTHUBOPEUYUT 3aKOHY
WU TPUHLMIIAM HPABCTBEHHOCTH" .JTO O3HAYaeT, YTO JOTOBOP MOKET OBIThH
NpU3HAH HEJACHUCTBUTENIBHBIM, €CIM €ro YCJIOBHUS MPOTUBOPEYAT 3aKOHY WIIU
HPABCTBEHHBIM HOPMaM.

"JloroBop, 3aKJIOYEHHBIM C HapyIIEHHEM TpeOOBaHUN 00s3aTeIHLHOTO
JIMIEH3UPOBAHUS WU HOPM, PETrYIMPYIOMIUX OTHAEIbHBbIC BUJbI JESITEIHHOCTH,
CUUTAETCS HEICUCTBUTENBHBIM" . ITO YKa3bIBAET HA TO, YTO IOTOBOP, 3aKJIFOUCHHBIH
0e3 HeoOXOOUMOHN JMUEH3MM WIM C HapylIeHHWEeM CIENUaJbHBIX HOPM,
PEryIHUPYIONUX ONPEACICHHBIC BHUIBI JEATEIHPHOCTH, MOXET OBITh MPU3HAH
HEJCHCTBUTEIbHBIM.

B nenowm, crareu 196 n 204 I'paxxnanckoro konekca Poccuiickoit denepanuu
UMEIOT BAXKHOE 3HAYEHUE B PETyIMPOBAHUM TPAXKIAHCKUX MPABOOTHOUICHUH U
00ecreurBaloT MPaBOBYIO 3aITUTY YYACTHUKOB JIOTOBOPHBIX OTHOIICHUH.

[Tpu3Haky AUCTIO3UTUBHBIX HOPM T'PaKIaHCKOTO MpaBa BKIIOYAIOT:

1. JIomyCTUMOCTh  W3MEHEHHUsI yCIOBUW: JIMCMO3UTUBHBIE HOPMBI
MO3BOJISIFOT CTOPOHAM U3MEHSITh MJIM UCKIII0UaTh UX JEUCTBUE MyTEM 3aKITHOUYCHUS
cornamieHusi. CTOPOHBI MUMEIOT CBOOOY BOJM M MOTYT JOTOBOPHUTHCS O APYTHUX
YCIOBUSIX, OTKJIOHSIOIIMXCS OT TUCTIO3UTUBHBIX HOPM.

2. ['m6kocTh: JIMCMO3UTHUBHBIE HOPMBI TMPEJOCTABISIIOT CTOPOHAM
BO3MOXXHOCTb YYUTHIBaTh OCOOCHHOCTU KOHKPETHOM CHUTYyallMd U CBOM MHTEPECHI
Mpu 3aKiItodeHuu oroBopa. OHM HE SBISIOTCS 00S3aTELHBIMH U MOTYT OBITh
IPUMEHEHBI TOJIBKO B CIIy4ae, €CJId CTOPOHBI HE IOTOBOPUIIMCH 00 0OpaTHOM.

3. CamocTosITeNIbHOE ~ pEryJMpoOBaHHE TMpaB U OO0S3aHHOCTEM:
JIucrio3uTHBHBIE HOPMBI MPEAOCTABIISIIOT CTOPOHAM BO3MOXHOCTh CAMOCTOSITEIHHO
OTPENICNIUTh CBOM IIpaBa U 00sI3aHHOCTH B paMKax JioroBopa. OHM MOTYT BEIOMpaTh
yCJIOBUSI, KOTOpBIE HAWIy4YIIMM o0Opa3oM COOTBETCTBYIOT WX HWHTEpecaM u

NOTPEOHOCTSIM.
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4. DKOHOMMYECKas 3¢ (HEeKTUBHOCTB: Jlucno3uTuBHbBIE HOPMBI
CIOCOOCTBYIOT 3KOHOMHYECKOH 3(D(PEKTUBHOCTH, TaK KaK OHHU MO3BOJIAIOT CTOPOHAM
rMOKO pEeryimpoBarb CBOW OTHOIICHUS W YCTaHABIMBATh YCJOBHS, KOTOPBIC
OTBEYAIOT UX MOTPEOHOCTSM U LENISIM. ITO CIIOCOOCTBYET Pa3BUTHUIO JOTOBOPHBIX
OTHOIIIEHUN U SKOHOMHUYECKOMY IPOTPECCY.

5. BaxxHo OTMETHTB, YTO JHMCHO3WTUBHBIE HOPMBI HE JIUIIEHBI
OTpaHWuYEeHUl. B HEKOTOpbhIX cClly4asix 3aKOHOJATEIh MOXKET YCTAaHOBUTH
OTpaHWYEHUS] Ha U3MEHEHUE WIIM UCKITIOYEHHE JUCTIO3UTUBHBIX HOPM, OCOOEHHO B
LEJAX 3alIUThI CIa00H CTOPOHBI WK OOLIECTBEHHBIX HHTEPECOB.

[urara  aBropa A. KpacaBuukoBa: "/[MCHO3UTUBHBIE  HOPMBI
XapaKTEepU3yIOTCSl OTHOCUTENLHON CBOOOAOW BOJM CTOPOH M TO3BOJSIIOT UM
YUYUTBIBATH 0COOCHHOCTH KOHKPETHOM CUTYaIlMH U CBOW MHTEPECHI ITPU 3aKIII0UEHUN
JIOTOBOPOB."

[To muennto A.I. IliemakoBa "J[MCHO3UTHBHBIE HOPMBI COAECHCTBYIOT
AKOHOMUYECKOHN 3((HEKTUBHOCTH M MPEICKa3yeMOCTH MPABOBBIX OTHOIICHHH, TaK
KaK OHM IMO3BOJISIIOT CTOPOHAM T'MOKO PEryJupOBaTh CBOU OTHOILIEHHUS, YYUTHIBAS
OCOOCHHOCTH KOHKPETHOM CHUTyallud ¥ CBOM HHTEpechbl. OTO CIOCOOCTBYET
Pa3BUTHIO JOTOBOPHBIX OTHOILIEHUH, CTUMYJIHUPYET MNPEANPUHUMATEIHCKYIO
aKTUBHOCTH U oOecnieunBaet Oosee 3¢ (HEeKTUBHOE UCTIONH30BAHNE PECYPCOB."

TakuM 00pa3oM MOXKHO CcJeNaTb BBIBOJ, YTO AUCIO3UTHUBHBIE HOPMBI
IPaXXTaHCKOTO TpaBa MpPEIOCTaBIAIOT CTOPOHAM CBOOOIY BBIOOpa M THOKOCTH B
PEryIMpPOBaHUH HX JIOTOBOPHBIX OTHOIIEHHA®,

OHU MO3BOJISIOT CTOPOHAM ONPEEINTh CYILIECTBEHHBIE YCIIOBUS JI0IOBOPA U
CaMOCTOSITEJIbHO YCTAHABIIMBATh CBOM IMpaBa U 0OA3aHHOCTH. J[MCIO3UTUBHBIC
HOPMBI CHOCOOCTBYIOT HKOHOMHYECKOM 3SPGHEKTUBHOCTH U MPEACKa3yeMOCTU
IIPABOBBIX OTHOILICHUW, MOCKOJIBKY OHHM MO3BOJISIIOT CTOPOHAM YUYHTHIBaTh CBOU

UHTEPECHl 1 0COOCHHOCTH KOHKPETHOW CUTYAaIIUH.

6 BemoB B. A. I'paxmanckoe mpaBo. B 4 tomax. Tom 3. OcobeHHas 4acth. AOCONIOTHBIC

rpaxkaaHcKo-npaBoBbie (opMmbl. B 2 kHurax. Kaura 1. @opMbl OTHOIICHHUN TPHHAIICKHOCTH
Bemeit. YueOnuk. M.: FOpaiit, 2017. -C. 320.
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MOoHO NIpemIIOKUTh onpeaesieHne: JIucno3uTUBHBIE HOPMBI T'PAXKIaHCKOTO
IpaBa - 3TO HOPMBI, KOTOpBIE IPENOCTABIIIOT CTOPOHAM CBOOOMy BbIOOpa M
IrMOKOCTb B yCTAaHOBJIEHUH YCJIOBUH U PEryJIMPOBAHUHN UX JOTOBOPHBIX OTHOILIEHUH.

OHu He SIBISIOTCS 0053aTENbHBIMUA U MOTYT OBITh N3MEHEHbBI MJIH UCKITIOUEHbI
OyTeM  COIVIAICHUs  CTOpPOH.  J[MCNO3UTHMBHBIE  HOPMBI  CIOCOOCTBYIOT
3¢ pexTuBHOMY  (QYHKIMOHHUPOBAHWIO  PBIHOYHBIX  OTHOIIEHUH, Pa3BUTHUIO
OpeINPUHUMATEIBCKOW aKTUBHOCTH W OOECHEUEHHUIO0 CIpPaBeUIMBOrO OajlaHca
UHTEpecOB CTOpOH. OHU BaKHBI A oOecriedyeHUs TMOKOCTH M aJalTHUBHOCTH
IPaXXTaHCKOTO TpaBa K U3MEHSIOLIUMCS YCIOBUSAM U MOTPEOHOCTSIM YYaCTHUKOB

IPaBOOTHOLIEHHUI

’bormanosa E. E., bormanos /1. E., Bacunesckas JI. FO. I'paxxnanckoe mpaBo. YueOnuk. B 2 Tomax.
Tom 2. M.: [Ipocnekr, 2020. -C. -448.
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2 TPOBJIEMbI HPUMEHEHUSA UMITIEPATUBHbBIX U
JAUCITIO3UTUBHbLIX HOPMA B I'PA’KIAHCKOM ITIPABE

2.1 IIpodJiembl B3auUMOACHCTBUSA UMIICEPATUBHBIX U JUCIO3UTUBHBIX HOPM B

rPaKIaAHCKOM MpaBe

[IpobnemMbl TpPUMEHEHUS] WMMIIEPATUBHBIX W JHUCIO3UTUBHBIX HOPM B
rpakIaHCKOM IMPaBe MOTYT BO3HUKATH IO CJICAYIOIINUM TPUIHHAM:

WNutepnperamuss u  mpuMmeHeHue: Hekoropsie HOPMBI MOTYT  OBITH
dbopMynupoBaHbl HEOJHO3HAYHO WJIM TOABEPKEHBI PANTUYHBIM TOJIKOBaHUSM. B
pe3ynbrare BO3HUKAIOT CIOPHI U HEOMPEJEICHHOCTH MPU ONPEJICICHUH, KaKasi U3
HOPM MIPUMEHSETCS B KOHKPETHOM CUTYaIlUu.

CronkHoBeHue HopM: HMMmepaTtvBHBIE W AUCIO3UTHUBHBIE HOPMBI MOTYT
CTOJIKHYThCA JIPYT C JAPYIOM, OCOOCHHO €CJIM OHU PETrYIUPYIOT OJAHU U TE XKe
MPAaBOOTHOIICHUSI WJIM HMMEIOT MPOTUBOPEYAINE YyCIOBUSA. B Takux ciywasx
BO3HUKAIOT  CJIO)KHOCTU B  OMNpEICICHUUM TMPUOPUTETa W  NPUMEHEHUs
COOTBETCTBYIOIINX HOPM.

3ammTa ciaaboil ctopoHsl: MMmepaTuBHbIE HOPMBI OOBIYHO CO3/IaHBI IS
3aIUTHI CIa00W CTOPOHBI JIOTOBOpPA WJIM OOIIECTBEHHBIX MHTepecoB. OmHAKO, B
HEKOTOPBIX CIIy4asiX, CTOPOHbI MOTYT MOMNBITaTbCsl OOOWTH WIIM HAPYIIUTh 3TH
HOPMBI, 4YTO IPUBOJIUT K HEPABHOIIPABHBIM YCIOBUSM U YIIEMJIEHUIO MTPaB OJJHON U3
CTOpPOH®.

Henocrarounast ocBemomiieHHOCTh:  CTOpPOHBI ~ JOTOBOpa, OCOOEHHO
busznueckue JIMIAa WIKM Malible MPEANpPUSITHS, MOTYT HE OBITh JIOCTaTOYHO
OCBEJIOMJICHHBIMU O CYIIECTBYIOIIUX HUMIIEPATUBHBIX U JUCIO3UTUBHBIX HOPMAaX

I'pa’XaAaHCKOI'O IIpaBa.

8 Bynaesckuit b. A. I'paxxnanckoe mnpaBo. Cpoku. VickoBas maBHOCTh. YuebHOE mocoOue st
6akamaBpoB. M.: [Ipocnekr, 2019. -C. 80.
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DTO MOXET MPUBECTH K HENPAaBWIBHOMY 3aK/IFOUYEHUIO JIOTOBOPOB HIIU
HEOCO3HAHHOMY HAPYUICHUIO MPABUII, YTO BIIOCIEACTBUUA MOKET BBI3BATH CIOPHI U
IOPUAMYECKUE TPOOIIEMBI.

[IporuBopeunst ¢ apyrumu Hopmamu: MMnepaTuBHBIE W JUCIO3UTUBHBIC
HOPMBI T'PaXJAHCKOTO IIPaBa MOTYT IIPOTUBOPEYUTH APYIMM 3aKOHOAATEIbHBIM
aKTaM WM HOPMAaTUBHBIM aKTaM, KOTOPBIE PETYIUPYIOT OMNPEIEIICHHBIE BHUIbI
JNEATENIBHOCTH WJIM OTPAaCiu MpaBa. B Takux ciaydasx BO3HUKAIOT CIIOKHOCTH B
ONpPEAECIICHNN, Kakas HOpMa JOJDKHA HWMETh TNPHOPUTET W TMPUMEHSTHCS B
KOHKPETHOW CUTYaLlHH.

BaxxHO TOCTOSIHHO YyiydIllaTh 3aKOHOAATEIbCTBO M CYACOHYIO MPaKTHUKY,
9TOOBl MHUHHUMH3UPOBATH OTH MPOOJEMBI W OOECIEeYUTh CHPABEIINBOC W
3 pexTUBHOE MPUM TEUYEHHE JOCTYMHOCTH U TMOHATHOCTH HMMIIEPATUBHBIX U
JTVCTO3UTUBHBIX HOPM TPAXJAHCKOTO MpaBa SBIAIOTCS BAXXHBIMA MEpPAMU IS
MHUHUMU3AIMKU 1polsieM U oOecnedyeHuss CapaBeyIMBoro U 3(P(HEKTUBHOIO
IPUMEHEHUS STHX HOPM’.

ObecnieueHrne OOCTYNMHOCTA U MOHATHOCTU 3aKOHOJATENbCTBA BKIIIOYAET B
ce0s1 HalTMCaHWe HOPM C SICHBIM M TIOHSITHBIM SI3bIKOM, YTOOBI OHHM OBUTH TMTOHSTHBIMU
JUISL BCE€X YYACTHUKOB TMPABOOTHOIIEHUM. Takke BakHO 0OECIEeUUTh HIUPOKUUN
JIOCTYTI K 3aKOHONIATEJIbHBIM aKTaM, YTOOBI BCE 3aMHTEPECOBAHHBIC JIMIIA MOTJIH
03HAKOMUTHCSI C HUMH M TIOHSTh CBOU MTpaBa U 00s3aHHOCTH.

CynebHasi mpaKkTHKa TaKXe WrpacT BAXKHYIO pPOJIb B PAa3bICHCHUH U
NPUMEHEHUN UMIIEPATUBHBIX U JUCIIO3UTUBHBIX HOPM I'pakIaHCKOTro npasa. Cymabl
JOJDKHBI  YIIETSATh 0C000€ BHUMAaHWE pAa3pelieHHI0 CIOPOB, CBS3aHHBIX C
IPUMEHEHUEM 3TUX HOPM, U pa3padaThiBaTh YETKHUE U MOCIIEI0BATEIbHbBIC PEIICHUS,

KOTOPBIE CTAHOBSITCS MpELEACHTaMU 1Jis1 OyIyIIUX JCII.

? Basmmn E.B. OcyiiecTBieHre M 3alMTa IPaXKIaHCKUX MMpaB. 2-€ u31., nepepad. u gom. M.:
Craryt, 2016. -C. 416.
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Bce »atm  Mepsl HampaBieHbl Ha oOOecredeHHe  CIIPaBeJIMBOCTH,
npeackazyeMocT ¥ 3(DPEKTUBHOCTH  TPUMEHECHHMsSI  MMIEPATUBHBIX U
JUCIIO3UTUBHBIX HOPM TPaXJAaHCKOro TmpaBa. YeTkocTh M JOCTYIHOCTh
3aKOHOAATENbCTBA, a TAaKXKe IMOCIEAOBATEIbHOCTh M OOBEKTUBHOCTH CYACOHOMU
MIPAKTUKH TIOMOTAIOT Yy UIIUTh 3alTUTY TPAaB U MHTEPECOB IPAKIaH, CIOCOOCTBYIOT
Pa3BUTHIO SKOHOMUKH M CO3JJaHUIO OaronpusaTHOTO WHBECTHIIMOHHOTO KJIMMATa.

O6mme mnpoOseMbl, € KOTOPHIMH MOXET CTOJIKHYTbCS TMPHUMEHECHHE
UMITCPATUBHBIX W JUCIO3UTHUBHBIX HOPM B T'pakJIaHCKOM TpaBe. [Ipumepsl Takux
npooem:

[IpoGnema uaeHTHPHUKAIMKA CYIIECTBEHHBIX yCIOBHH AoroBopa: B cimydae
JIOTOBOPOB, UMEIONINX HMIIEPATUBHBIE HOPMBI, MOXET BO3HUKHYThH CJIOXHOCTH B
OTIpE/ICTICHUH, KAKWUE YCJIOBHSI SIBISIOTCS CYIIECTBEHHBIMH W HE MOTYT OBIThH
M3MEHEHBI 10 COMIAIICHHI0 CTOpOoH. Hampumep, B 10roBOpe KyIUIH-TPOJAXKH
MMYIIECTBO, IIeHA MOXKET OBITh CUHTAThCA CYIIECTBEHHBIM YCIOBHEM, KOTOPOE
JIOJKHO COOTBETCTBOBATh MMIIEPATUBHOM HOPME, B TO BPEMS KaK JAPYTHE yCIOBUS
MOTYT OBITh JUCTIO3UTHBHBIMHU.

[IpotuBOpeurie MeXIy HUMIEPATUBHBIMH U JIUCIIO3UTUBHBIMH HOPMaMU:
Bo3MOXHBI ciydan, Korjla HWMIICpaTUBHAsS W JHUCIIO3UTHBHAS HOPMBI MOTYT
POTUBOPEUUTH JAPYT IPYTY WU BCTYMATh B KOH(IIUKT.

Hanpumep, wmMmeparuBHass HOpMa MOXET 3ampeniarb ONpeaeiieHHOe
JeiicTBUE, B TO BpeMsl KakK IUCIIO3UTHBHAas HOPMa MPEJOCTaBISIET CTOPOHAM
cBOOOMy BBIOOpPa B OTHOIIECHUHW ATOTO JEHCTBHSA. B Takux ciaydasx BO3HUKAIOT
CIIO)KHOCTH B OINpEIENCHNHU, KaKasg HOpMa JOJDKHAa HMETh MPEUMYIECTBEHHOE

npumenenue!'’,

10 Bumnesckuii A.D., Topbarox H.A., Kyunuckuii B.A. O6mmas Teopust rocyaapcTBa u Ipasa:
y4eOHUK. 2-¢ u31., mepepad. u pom. / mox obmr. pen. B.A. Ky- unnckoro. M.: M3a-Bo AenoBoit u
yueOHoit muteparypsl, 2006. C. -656
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Orpanudenne cBoOonbl norosopa: MmmnepaTuBHbIE HOPMBI YacTO BBEJCHBI
JUISL 3aIUThl Oojiee caaboil CTOPOHBI JOTOBOpPA WIJIM OOIIECTBEHHBIX HMHTEPECOB.
OpHako, B HEKOTOPBIX CIIydasix, ’TH HOPMbI MOTYT OIPaHUYUTh CBOOOAY JIOTOBOpa
U THOKOCTb, KOTOpbIE MOTYT OBITb HEOOXOAUMBI CTOPOHAM Ui JOCTHUXKEHUS
B3aMMOBBITOJJHOTO COTJIAIICHHUS.

N3MmeHenure 3aKOHOIATENbCTBA U €r0 BIMSIHUE HA JIEMCTBYIOLIME JOTOBOPHI: B
Cily4ae U3MEHEHUS] UMITIEPAaTUBHBIX HOPM TPAKJAHCKOTO TIPaBa MOXET BO3HUKHYTh
npoOiieMa WX TNPUMEHEHHs K JCHCTBYIONIMM JIOTOBOpaM. Bompockl MoryT
BO3HUKHYTh OTHOCHTEJIHHO BO3JEHCTBUS HOBBIX HOPM Ha MIpaBa U OOS3aHHOCTH
CTOPOH, a TaKKe BO3MOKHOCTU U3MEHEHUS WJIU PACTOPKEHUS JJOTOBOPOB B CBA3ZH C
TakKUMH U3MEHeHusMU. Hampumep, ecnu u3MeHEeHHE HUMIEPATUBHOM HOPMBI
MOBJEKJIO 3a CcoOOW M3MEHEHUE YCIOBUM, KOTOphlE OBUIM PETyIUpPOBaHBI
JEUCTBYIOUINM JOTOBOPOM, MOTYT BOSHUKHYTH CIIOPBI OTHOCHUTEIHFHO IPUMEHEHUS
HOBBIX HOPM M X BO3JCHUCTBHUS Ha IpaBa M 00A3aHHOCTH CTOpOoH!!.

NuTtepnperaiys uMnepaTuBHBIX U TUCIIO3UTUBHBIX HOpM: MHTepnperanus u
TOJIKOBAaHWE WMIIEPATUBHBIX U JAUCIIO3UTUBHBIX HOPM TPaXXIAHCKOTO MpaBa MOTYT
BBI3BIBATh PA3JIMYHBIC B3IVISIIBI U PA3HOTIIACHS.

PasHble cypl M FOpUCTHI MOTYT JIaBaTh Pa3HbBIC TOJKOBAHUS HOPM, YTO CO31AeT
HEOTIPEIETICHHOCTh U HECTIPABEIMBOCTh B UX MPUMEHEHUH.

Henocrarounass wuHdopmupoBaHHOCTh cTOpoH: [IpoGimema mnpuMeHeHus
MMIIEPATUBHBIX M JUCIO3UTUBHBIX HOPM TaKXX€ MOXKET BO3HUKaThb U3-3a
HEJ0CTaTOYHON MH(DOPMHUPOBAHHOCTH CTOPOH O CBOMX IMpaBax M 0OA3aHHOCTSIX B
COOTBETCTBHM C 3aKOHOAATENbCTBOM. JTO MOXKET HPHUBECTU K HEKOPPEKTHOMY
UCIOJIb30BAHUIO JUCTO3UTUBHBIX HOPM WJIM HAPYILIEHUIO UMIIEPATUBHBIX HOpM 0€3

OCO3HAHUA MOCJIEICTBUH.

11 Caenxko JI. B., lllep6akosa JI. I'. AkTyajbpHbIe TPOOIEMBI IPaXIaHCKOTO MpaBa U mpoiecca. M.
FOpaiit, 2019. -C. 266.
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B uenom, mnpuMeHeHHE HWMIMEPATUBHBIX W AUCIHO3UTUBHBIX HOPM B
IPAKJAHCKOM IpaBE€ MOXKET CTaJKHBAaTbCsl C pPa3IMYHBIMU  MpoOJIeMaMu,
CBS3aHHBIMM  C  HJACHTU(PUKANMEH,  TIPOTUBOPEUUSMH,  OTPAHUUYCHUSIMHU,
U3MEHEHUSIMU, UHTEepIpeTanyel u nHHOPMHUPOBAHHOCTHIO CTOPOH. Pelienne 3Tux
npo0OseM TpeOyeT MOCTOSHHOTO YIy4IlIeHUs 3aKOHOAATEIhCTBA, aHAIN3a Cy1e0HOM
PaKTUKU U 00pa30BaHMs YYaCTHUKOB MPABOOTHOILIEHUHN O IEUCTBYIOIIMX HOpMaX.

Hanpumep, JIMCNO3UTUBHOCTh HOPM TPaXJAaHCKOTO IpaBa MpeArnoiaract
BO3MOYKHOCTh YYAaCTHUKOB YAaCTHOIIPABOBBIX OTHOUIEHWW CO34aBaTb HOPMBI
CaMOpEryJIupoBaHus Ha OCHOBE CBOEW BOJIM U B CBOEM MHTEpece. B cooTBercTBUN
¢ nmyHKToM 2 crarbu 1 I'paxnanckoro komekca Poccutickoit @eneparuu (I'K PD),
rpaxaane (dusnuecKkue JMIA) W OPUAWYECKHE JMIa MNpuoOpeTarT u
OCYIIECTBISIIOT CBOM TPaKJJaHCKUE IIpaBa CBOEH BOJIEN M B cBOoeM HHTepece. OHu
MMEIOT CBOOOY yCTaHABIMBAaTh CBOM ITpaBa U 00A3aHHOCTH Ha OCHOBE JOTOBOpa U
ONPEENATh JIO0BIE YCIOBUS JOTOBOPA, HE POTHBOPEYAIIME 3aKOHOIATEILCTBY 12,

DTO 03HAYaeT, YTO CYOBEKTHl TPa)XJAHCKOTO IMpaBa UMEIOT BO3MOXKHOCTh
KOHKPETU3UPOBAaTh HOPMbl OOBEKTUBHOIO MpaBa ¢ YYETOM CBOMX MOTpeOHOCTEN U
MHTEPECOB. Takas TpexcTyIeHuarass KOHKpETU3alusl HOPMbI BKIIFOUAET CIIEAYIOIINE
JTalbl:

3akoHOJATENbh U3 MHOXKECTBA BO3BMOXHBIX JJOTOBOPOB BBIJIENSET OTHOIIEHUS
KpPaTKOCPOYHOTO HaliMa >KWJIbIX TOMEIIEHUN.

CyOBbeKTbl TPakIaHCKOTO TMpaBa OCYIIECTBISIIOT KOHKPETH3AIMIO HOPMBI
0OBEKTUBHOIO TpaBa HAa OCHOBE CBOEH BOJM WM MHTEPECA, MUCIOJb3YsS MPUHIIMI
JIVCIIO3UTUBHOCTH, KaK yKa3aHo B IyHKTe 2 crarbu 1 ['K PO.

Cyn, npumeHsis TPUHIMUI JOOPOCOBECTHOCTH, BBIMOIHIET TPEThIO CTENEHb

KOHKPCTHU3alWH, ACICTUPYS ITOJTHOMOYHA 110 HOPMOTBOPUCCTBY.

12 Camuko O. H. UMmniepaTuBHBIE U AUCIIO3UTHBHBIC HOPMBI B rpax1aHckoM npase // FOpu. mup.
2019.No 7. -C. 1-9.
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I[Ippu sTOM 1OOPOCOBECTHOCTH OIIEGHUBACTCS MCXOMS W3 KOHKPETHBIX
OOCTOSITENILCTB JIela W KOHTEKCTa YCIOBUH JIOTOBOpA, OTIMYAIOMIMXCS OT
3aKOHOJIATEJILHO MPEIYCMOTPEHHBIX YCIOBHH.

Takum oOpazoM, crieniupuka HOPM O T0OPOCOBECTHOCTHU 3aKIFOYAETCS B TOM,
YTO UX MPUMEHEHUE 3aBUCUT OT (haKTUUECKUX OOCTOSTENBCTB J€Na, a KPUTEPUU
TOOPOCOBECTHOCTH BBIBOJATCS M3 KOHTCKCTAa KOHKPETHOTO CIIydas, BKJIIOUas
yCJIOBUSI OTOBOpa W ToBeaeHune cTopoH. Cyn, ucxoms u3 OOCTOSITENLCTB Jena,
OTIpeNIeNsIeT, HAapyIIeH JIM TPUHIUI J0OPOCOBECTHOCTH, HAINPUMEp, B Cllydae
YCTAHOBJICHHS YCIIOBHUSI OMTHOCTOPOHHETO PACTOPKEHUS IOTOBOpA H aiMoaareneM
npu HapyuieHuu jgoroBopa HaHumareneMm. Cyn paccmarpuBaeT (akTHUEeCKue
00CTOSITENHCTBA U TIPUMEHSET MPUHIIAIT JOOPOCOBECTHOCTH, YTOOBI OTPEICIIHTh,
OBLIO JIM HapylIeHWE ATOr0 MPUHLMNA B JaHHOM ciy4ae. Ecnmu ycrnoBue o
OTHOCTOPOHHEM PACTOPIKEHUU JOTOBOPA SBIISICTCS HEUSCTHBIM WIIH TTPOTUBOPEUUT
NPUHIUIIAM J0OPOCOBECTHOCTH, CYJl MOXKET IIPU3HATEL €I0 HEAEHCTBUTENLHBIM 2.

Takum o0pazoMm, JUCHO3UTUBHOCTH HOPM TPAKAAHCKOTO TMpaBa JacT
CTOpOHaM CBOOOY B YCTAQHOBJIGHWH YCJOBHMH JOTOBOpA, OIHAKO MNpPHUMEHEHHE
IPUHIMIA T0OPOCOBECTHOCTH TIO3BOJISIET CYy KOHTPOJIUPOBATH U OTPAHUYMBATH
3TU CBOOOJBI B CiTydyae HAPYIICHHS MIPUHITUIIOB CIIPABEIMBOCTH U CYOBEKTHBHBIX
paB APYTUX CTOPOH.

Cyn nmpuHMMaeT peuieHue, Y4YUThIBash HapylIeHHEe M MOXET OTKa3aThb B
MPUMEHEHUN YCJIOBHS JIOTOBOPAa O PACTOPKEHUM ¥ BOCCTAHOBUTH IpaBa
HaHuMarenss. OCHOBaHUSL /JII TAKOTO PEUIEHUSI MOTYT ObITh CBSI3aHBI KakK C
0COOEHHOCTSIMHU PHIHKA HaiiMa JKUJIbsI B KOHKPETHOM HACEJICHHOM ITYHKTE, TaK U C
JUYHBIMA OOCTOATENHCTBAMU HAHUMATENs, KOTOphIe HallMojarenb 3Hal WM
JOJDKEH OBbUT 3HATh NP (POPMYIMPOBAHUU YCIOBUI pACTOPKEHUS JOTOBOpA.

CropoHbl HE OrpaHWYEeHBbl B MpaBe BKIOYATh B JOTOBOP YCIOBUS O

PaCTOPKEHHUH, OTJINYHBIEC OT YCIOBUM, IPELYCMOTPEHHBIX B 3aKOHE.

13 Ceprees A. I1. I'paxxpanckoe mpaBo. Yuebuuk. B 3 Tomax. Tom 3. M.: ITpocmexkr, 2020. -C. 736
c.
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Opnaxo ycrnoBusi 00 OTHOCTOPOHHEM PaCTOPKEHUH JJOTOBOpA HaltMoaTesieM
JOJDKHBI OBITH onpeaeneHHbIMA. OHU JTOJKHBI YETKO M OTHO3HAYHO YKa3bIBaTh Ha
00CTOSITENBCTBA, MPU HACTYIUICHUM KOTOPBIX HaWMOJaTellb HMEET IPaBo
OJHOCTOPOHHE pacTOprHyTh JoroBop. Ecimu ycnoBue chopMylIupoBaHo cC
OLICHOYHBIMHM BBIPQKEHUSAMH W TEPMHHAMH, M BO3HHMKAET Pa3HONIACUE MEXIY
CTOPOHAMHU OTHOCHUTENbHO (DAKTOB, YKa3bIBAIOIIMX HA HACTYIJICHUE O3THUX
00CTOSITENHCTB, CYA JOJDKEH YCTAHOBUTH HAJIMYME OCHOBAHWM i1 JOCPOYHOIO
IpeKpaIieHus J0roBopa B COOTBETCTBUU C TaKUM YCJIOBUEM. B mpoTuBHOM ciydae
MO>XET BO3HUKHYTbH IPOU3BOJI B MPABONPUMEHEHUHN, YTO MOXKET HAPYIIUTh MPaBO
HAaHUMATelsl Ha JKWINILE U 3aJ€Th €r0 JUYHOE JTOCTOMHCTBO B COOTBETCTBHH C
Koncrurynueii Poccuiickoit deneparm'?.

IIpenensl  WCHONB30BaHWS ~ HMMIIEPATUBHBIX ~ HOPM  3aKOHOJAATEJEM
ONPEIEISIOTCS MPEXKAE BCEIO KOHCTUTYLIMOHHBIM IIPABOM.

Bropoii ab3an mynkra 2 crareu 1 I['paxxnanckoro xogekca P® ¢dakrnuecku
MOBTOPSIET TOJIOKEHHE YacTh TpeTbheil cratbu 55 Koucturymuum P®, koropas
COIEPKUT KOHCTUTYLIMOHHBIN MPUHLUI COPa3MEpPHOCTH (IIPONOPLUUOHAIBHOCTH).
CornacHo 3TOMy NPHMHLUITY, TPaKJaHCKUE MpaBa MOTYT ObITh OIPaHUYEHBI TOJIBKO
Ha OCHOBaHUU (heepalIbHOTO 3aKOHA U TOJBKO B TOW Mepe, KoTopas HeoOXxoauma
JUISL 3aLUThl OCHOB KOHCTUTYLIHOHHOTO CTPOsl, HDAaBCTBEHHOCTH, 3/10pPOBbS, IIPaB U
3aKOHHBIX UHTEPECOB JIPYI'HX JIUL, OOOPOHBI CTpaHbl U O€30M1aCHOCTH TOCY1apCTBA.

HeoOxomumo cobmronarh 3TH Openenbl, YyTOObl MPHUAATh HMMIIEPAaTUBHBIN
CTaTyC HOpPME€ TIPAKIAHCKOIO IIpaBa, TaK KaK TAKOW CTaryC IIPEAIoyaract
orpaHHuYeHUE IMpaBa Ha cBoOomy moroBopa. s sToro Tpedyercs NpUHATHE
(enepanbHOro 3aKkOHa, IPUYEM OTPAaHWYEHHE IIpaB M CBOOOX YeENOBEKa M
rpakJJaHWHA IOy CKaeTCsl TOJILKO B TOM Mepe, KOTopasi HE0OXOAMMa B COOTBETCTBUU
C KOHCTUTYLIMOHHO NpHU3HAHHBIMU LeIsIMH (dacTk 3 crareu 55 KoHcTuTynuum

Poccuiickoit @enepanun).

14 ®domuuera H. B., Ctpoxosa O. I. I'paskaanckoe mpaBo. O0miast 4acth. YUEOHUK M TMPAKTHKYM
11 6akanaBpuara u cneruanureta. M.: FOpaiit, 2019. 408.
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OTUMH TIESIMU SIBJISTFOTCSL 3aIIUTa C1ab0i CTOPOHBI B JOTOBOpE, OXpaHa
MOpaJIbHBIX [IEHHOCTEH, 3alUTa MyOJIMYHBIX HHTEpECOB U T.A4. [loaTOMy cyl1 MOKET
IIpU3HATh JMCIIO3UTUBHYI0 HOPMY TakOBOM TOJBKO B CiIy4dae, €CIM B 3aKOHE
IIPUCYTCTBYET YKa3aHHUE HA MPABO CTOPOH JOrOBOPA MPELYCMOTPETh HHOE.

B cdepe naiima xuiibsi HEOOXOUMO YCTAHOBUTH OajlaHC MHTEPECOB MEKIY
HallMo/laTeieM M HaHUMAaTelleM C Yy4eToM TpeOOBaHUW CHpPaBeIIMBOCTH U
cOaTaHCHUPOBAHHOCTH TIpaB. PerymupoBaHuWe MOKHO YYUTHIBATH UX UHTEPECHI B
pPaBHOM CTENEHH, YTO COOTBETCTBYET MPHUHIMIY PABEHCTBA YYaCTHHKOB
CPaXJaHCKOTO MPaBa, SIBIISIFOLIEMYCSI OTHOM U3 €r0 OCHOBHBIX LIEHHOCTEM.

B cooTBeTCcTBMY C KOHCTUTYIMOHHBIM IPUHIMIIOM PABEHCTBA NIEPE] 3aKOHOM
U cyzoM, a Takxe ¢ yacteio 3 crarbu 17 Koncrurynum Poccuiickon ®@enepanuu,
KOTOPBIN MpearnoiaracT coalaHCUPOBAHHOCTh IIPAB YYACTHUKOB MPABOOTHOIICHUH,
3aKOHOJIaTelNb, PErYIUpys cepy HailMa >KWIIbIX MOMEIIECHUN, JOKEH YYUTHIBATD,
YTO YCHJIEHUE 3alllUThI, IPEAOCTABIIIEMOM HAHUMATEI0, HEU30EKHO MPUBOIUT K
COKpAIlICHUIO 3allMIIAeMbIX HHTEpecoB Haimoznarens. Korma 3akoHopmarens,
UCIIOJIb3Ysl ~MMIIEPaTHUBHBIE HOPMBI, TMPEJOCTABISAET OOIIMPHYIO  3aIIUTY
HAHUMATEIt0, OH OTPAaHWYMBAET MPUMEHEHHE TMPHUHIIMIA CBOOOIBI JOTOBOpa H
CO3JaeT PHUCKM HErMOKOCTHU M YPE3MEPHOM IKECTKOCTH B  JOTOBOPHOM
pEryIupOBaHUMU.

JonmycTuMm, elie Ha MNpUMEpe, HAHMMATellb 3aKJIIOYMI JOTOBOpP apeHbI
KUJIOTO TOMEUIEHUs Ha JUIMTENBHBIM CPOK, a HAWMOJATellb BHEC B YCJIOBUSA
JIOTOBOpAa  MMIIEPAaTUBHOE MOJOKEHHE O BO3MOXKHOCTH  OIHOCTOPOHHETO
pacTOp>KEHUsI JOTOBOpa B CIlyyae HapyLICHHWs HAHUMATEIEM OIPEAEICHHBIX
00s13aHHOCTEM, HaNpUMep, HEYTUIaThl APEHTHOM IJIaThl BOBPEMSI.

B nanHoM ciydae, eciii HaHUMATeNIb HE COONIIOAAET CBOM 005A3aTeNbCTBA 110
OIUIaTE apeHJbl, HANMOIATENIb MOXET NPUMEHUTh YCIOBUE JOroBOpa O
pPacTOp>KEHUU U TMPEKPaTUTh JOrOBOP JOCPOYHO. DTO 00ECIEUMBAET HHTEPECHI
HalMozareyid B IOJIYYEHUH CBOEBPEMEHHOM apeHIHOM IUIaTbl U MOAJEPKAHUU

CTaOMJILHOCTH B MMOJIYYCHHUH JTOXOI0B.
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Opnako, 4ToOBI 00ECHEUnTh OalaHC WHTEPECOB, 3aKOHOAATENb TAK)KE MOXKET
YCTaHOBHUTH UMIIEPATUBHBIE HOPMBI, 3allIUIIAIONIME ITpaBa HaHuMaresnsa. Hanpumep,
3aKOH MOXET NpeaycMarpuBarth TpeOOBaHUE TMPEABAPUTEIHLHOTO YBEIOMIICHHS
HAaHUMAaTEeIsl 0 HAMEPEHUU PACTOPTHYTh JIOTOBOP, 4 TAKKE YCTAHOBUTH CPOKHU U
IIPOLEIYPhl JJIsl UCIPABICHUS HAPYLICHWHM W BO3MOXKHOCTH 3alUATHI MHTEPECOB
HaHUMATENIsl B CY/ICOHOM TMOPSIIIKE.

Taxum 006pazom, OaaHC HHTEPECOB HAWMOIATENSI ¥ HAHUMATEIIS JIOCTUTACTCS
MyTeM COYETaHUsI MUMIIEPATUBHBIX HOPM, 3alUIIAIONIUX IpaBa 00EUX CTOPOH, U
CBOOOABI  JTIOTOBOpA, TMO3BOJSIONIEH CTOPOHAM  YCTaHABIMBATh  YCIIOBUS,
COOTBETCTBYIOIIME UX KOHKPETHBIM TMOTPEOHOCTSIM U CODIANIEHUSIM. ITO
o0ecrneurBaeT CIpaBeIMBOE U COANAaHCUPOBAHHOE PETryIMPOBaHUE OTHOILICHUI B
chepe HaliMa KHUIIbSL.

JIMCIO3UTUBHBIE HOPMBI JEWCTBYIOT B TE€X CIy4dasiX, KOIJa CTOPOHBI HE
YCTAaHOBWJIM HHBIX YCIIOBUM CBOETO TIOBEICHUS B CBOeM Jorosope. OuHu
PEIOCTABIISIOT CTOPOHAM CBOOOY BEIOOpA M THOKOCTH B ONPE/ICIICHUN CBOUX TPaB
u ob6s3aHHOCTEN. [IpUMepoM AUCTIO3UTHUBHON HOPMBI MOXKET OBITh YacTh 2 CTaThbu
273 I'paxxnanckoro kopekca Poccuiickoit denepannn, KOTopasi yCTaHABIUBAET, YTO
Py OTUYXKIACHUU 3[aHUSI WJIK COOPYXKEHHUS K MPUOOpETaTeso MepexoquT MpaBo
COOCTBEHHOCTH Ha Ty 4YacTh 3€MEIbHOTO YYacTKa, KOTOpas 3aHsATa 3AaHUEM
(coopyxkeHreM) M HeoOXoIuMa JJisi €ro HCHOJb30BaHUS, €ClIM HMHOE He
IPEyCMOTPEHO J0TOBOpOM >,

NMmnepatuBHbIE HOpPMBI, HAlpOTUB, YCTAHABIMBAIOT KATETOPUYECKHUE
MPEIMCaHMs, KOTOPBIE 00s3aTeNbHbI JJI BCEX YUaCTHUKOB MPaBOOTHOIICHUNH. OHU
UMEIOT MPUHYIUTENIbHBIA XapaKkTep U HE MOTYT ObITh U3MEHEHBI WM HCKJIIOUEHbI

CONIamICHUEM CTOPOH.

15 HOkma 4. A. Tpaxknarckoe mpaBo. B 2 gactsax. Yacts 2. Yuebnoe mocodue. M.: PUOP, 2018. -
C.232.
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[IpumepomM uMIEpaTUBHOM HOPMBI MOXET OBITh MyHKT 1 crtarbu 22
I'paxxnanckoro konekca Poccuiickont @enepanuu, KOTOPBIM YTBEP/KIAET, YTO HUKTO
HE MOXET OBbITh OrpaHUYEH B MPABOCIOCOOHOCTH M JEECIOCOOHOCTH, KpoMe
CIIy4aeB U MOPSJIKA, YCTAHOBJICHHBIX 3aKOHOM.

Pemenue BonpocoB, CBSI3aHHBIX C JIUCIIO3UTUBHOCTBIO U UMIIEPATUBHOCTHIO
B TpaXJIaHCKOM TipaBe, TpeOyeT cOamaHcupoBaHHOTO Tonxoxa. st astoro
HEOOXOAMMO SICHO€ OIpeNeleHHe M pa3rpaHUuYeHUE JTUCIO3UTUBHBIX U
UMIIEPATUBHBIX HOPM, a TaKXe aHaliu3 OCOOEHHOCTEH KaXXOTr0 KOHKPETHOTO
MPaBOOTHOLICHHMSI. 3aKOHO/IATeNH U CyAeOHas cucTeMa JOJDKHBI MIPOAOIDKATh padoTy
HaJl pa3pabdOTKOW U MHTEpIpeTauel HOPM, YUUTbIBasi MOTPEOHOCTH M MHTEPECHI

Ppa3 IMIHBIX CTOPOH.

2.2 H606XOIIHMOCT]> OTrpaHNYICHUA NUCITO3UTUBHOCTH B I'PAKIAaHCKOM IIpaBe

OrpanvyueHue AUCIO3UTHUBHOCTH B TPAXIAHCKOM IIpaBe HEOOXOIUMO IO
HECKOJIBKUM MPUYUHAM:

3amura cinaboit croponbsl: OHOM W3 OCHOBHBIX IIE€JIEH TPa)IaHCKOTO MpaBa
SIBJISIETCS 3alllATa HHTEPECOB CJIa00M CTOPOHBI B MPaBOBBIX OTHOIIEHUsIX. Hepenko
OJTHA W3 CTOPOH, HAMpPUMEp, MOTPEOUTENh WM PaOOTHUK, OKAa3bIBACTCS B MEHEE
ONaronpusTHOM IOJIOKEHUH U OoJiee 3aBUCUMA OT BOJIM CUJIBHOM CTOPOHBI, TAaKOU
Kak  mpomaBenr wi  pabotomarens.  OrpaHuWYeHHWE — AWCIO3UTHBHOCTH
3aKOHOJIaTEJIbCTBOM IMO3BOJISIET YCTAHOBUTh MUHUMAJIbHBIE TAPAHTUH U CTAHIAPTHI,
KOTOpbIE 00ECTIEYNBAIOT 3aIIUTY cJIa00i CTOPOHHBI.

OOuiecTBeHHBIE HHTEpEChl: [pakgaHCkoe TIPaBO TaKKE YUYUTHIBACT
OOIIIECTBEHHbIE MHTEpPEChl M Oyaromnoiyuune oOimiecTBa B I1eaoM. OrpaHudyeHue
JTUCTIO3UTUBHOCTA MOXET OBbITh O00OCHOBaHO HEOOXOJUMOCTBIO COOIOECHUS
IPaBOTIOPSAIKA, 3alTUTHI OOIIECTBEHHBIX IIEHHOCTEH, oOecreueHus 0e30MacHOCTH,

300POBbLA U 0J1aroCcOCTOSTHUS TpaXxaaH.
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bananc unTepecoB: OrpaHudyeHUE IUCIO3UTUBHOCTU MOMOTAET JOCTHUYb
0ajaHca MHTEPECOB MEXKAY CTOPOHAMHU NPABOBLIX OTHOIIEHWH. DTO MO3BOJISET
u30eKarh CHUTyallui, KOTZIa OJHA CTOPOHA MOXET Hajararb HEMpaBOMEpPHBIE U
HECTIPABEJIUBBIC YCIOBUSI HA JPYryl0 CTOPOHY. 3aKOHOAATEIbCTBO MOXKET
yCTaHABIMBATh WUMIIEPATUBHBIE HOPMBI, KOTOpPbIE 00ECIEeYMBAIOT MHHUMAJbHBIC
CTaHJIapThl U 3alIUIIAIOT MpaBa U UHTEPECh 00EUX CTOPOH.

[Ty6mmunbiii nHTEpec: B 00macTsax rpakIaHCcKOTO MpaBa, TaKMX KaKk OXpaHa
OKpYy)Karoliel cpeabl, 3ApaBOOXpaHeHUE WU (uHAHCOBas CTaOWIBLHOCT,
JTUCTIO3UTUBHBIE HOPMBI MOTYT OBITh OTPAHUYEHBI B IENIAX 3aIIUTHI MyOIMIHOTO
UHTEpECa U IOCTUKEHHS COLMATIbHBIX WJIM SKOHOMUYECKHUX 11eJIel, KOTOPbIE BasKHbI
JUIs1 OOIIIECTBA B 1IEJIOM.

OrpanvueHue JUCMO3UTUBHOCTH B TPAXKIAHCKOM TpaBe IO3BOJSET
00eCneunTh CIPaBeJIMBOCTD, 3AIIUTUTh CIA0yI0 CTOPOHY, YUECTh OOIIECTBEHHbBIC
MHTEPEChl U JIOCTUYb OajlaHCa MEXIY CTOpPOHAMHU MPaBOBBIX OTHOIIEHUN. DTO
BAXHBI MEXaHU3M pETrYIMpPOBaHUs, KOTOpPHIM croco0 obecreuuTs OoJee
npeackazyeMoe W CcOaJlaHCMpPOBaHHOE  (PYHKIIMOHUPOBAHHE  TPAKIAHCKOTO
obmectBa. OrpaHUYeHUE AUCTIO3UTUBHOCTH TO3BOJISICT 3aKOHOAATENI0 YCTAHOBUTD
MUHHUMAaJbHbIE CTaHJIApPThl W TIpaBUJia, KOTOPBIC JOJDKHBI OBITH COONIONCHBI B
OTHOILICHUSIX MEXKJy CTOPOHAMH. OJTO MOMOTaeT MNpPeJOTBPaTUTh HEPABEHCTBO
CTOpPOH, HECIIPABEIJIMBOCTD U 3JI0yNOTPEOICHUS TPABOM.

OIHOBPEMEHHO OrpPaHUYEHUE JUCIO3UTUBHOCTH COXPAHSIET MPUHIUIL
CBOOOABI JIOTOBOpA, TIO3BOJISIE CTOPOHAM TPAKIAHCKO-TIPABOBBIX OTHOIIECHUN
CBOOOJTHO ONpPEAENSITh YCIOBUS CBOUX COINAIICHUN B paMKax YCTAHOBJICHHBIX
3aKOHOM  Tpanuil.  Takum  o0pa3oM, OTrpaHUYEHUE  JAUCIO3UTUBHOCTH
cOalaHCUPOBAHHO M YUUTHIBAET PA3IMUYHBIC MHTEPECHI, 3alUIIasl CIIPaBEIIMBOCTh
u obecreynBas CTaOMIbHOCTh MPABOBBIX OTHOIIICHUM.

B wutore, orpaHnueHue IUCIO3UTUBHOCTH B TPa)XJAHCKOM IIPABE UIPAET
BXXHYIO POJIb B CO3/IaHUM MPABOBOTO OKPYKEHUSI, INI€ YUUTHIBAIOTCS MHTEPECHI U

ITpaBa BCCX YUACTHUKOB IIPAaBOBBIX OTHOIIICHUM.
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OHO  CcmoCOOCTBYeT  CHpPaBENJIUBOCTH, 3allUTe  CIa00H  CTOPOHHI,
o0ecreueHnio OOIIEeCTBEHHBIX HHTEPECOB M JOCTIDKCHHIO PAaBHOBECHUS MEXKIY
CTOPOHAMHU.

OrpannyeHre JTUCTO3UTUBHOCTH B TPAXKIAHCKOM TIpaBe MOXKET OBIThH
IPOMJUTIOCTPUPOBAHO HA CIEAYIOIIMX TPUMEpax:

PaGouee Bpems u omnara Tpyaa: 3aKOHOAATEIHCTBO MOXKET YCTaHABIMBAThH
MUHUMaJbHbIE HOPMBI pa00YEro BpEMEHH U OIUIAThl TPYJa, KOTOPbIE HE MOTYT OBITh
U3MEHEHBl CTOPOHAMM TPYIOBOTO JoroBopa. Hampumep, 3akoH MOXET
npexycMaTpuBarhb, 4To pabouas Henenst coctabisieT He 6onee 40 yacos, a ornara 3a
CBEpXypOuHbIe pabOThl NOJKHA OBITh B JBOMHOM pa3Mepe. Takue OorpaHUYEHUS
3alUIIA0T UHTEPEChl PaOOTHUKOB, 00ECIIEUMBAIOT PAaBEHCTBO YCJIOBUN Tpyna U
IPEeIOTBPAIAlOT  BO3MOXHBIE  OKCIUTyaTallMOHHBIE — MPAKTUKU.  3aliura
norpeduteneit: B rpaxkmaHckoM MpaBe CyHIECTBYIOT HOPMBI, OTPaHUYMBAIOIINE
BO3MOXKHOCTH TIPEANPUHUMATENEH B YCTAHOBJICHUN HETOOPOCOBECTHBIX yCIIOBUH B
JoroBopax ¢ norpeourensimu. Hampumep, 3akoH MOXET 3ampeniarb IpUMEHEHUE
HEMPaBOMEPHBIX WJIM HEUECTHBIX YCJIOBHH B JOTOBOPAX KYIUIH-TPOIAXKH, a TAKXKE
IPEeOCTaBIATh MPABO MOTPEOUTENIO HA TapaHTUHHBIA CPOK M BO3BpAT TOBapa C
nedexkramu. OT0  obOecrneyuBaeT  3alllUTy HWHTEPECOB  NOTpeduTene U
peoTBpallaeT 3J10ynoTpeOIeHNs CO CTOPOHBI IPENPUHUMATENEH.

ApeHja XUIoNH HEeABUKUMOCTH: 3aKOHOJATEIbCTBO OMPAaHUYUBAET CBOOOIY
JIOTOBOpa B OTHOLICHUM AapEHbl >KUIBIX MOMEIIEHUH C LENbI0 3alUThl MpaB
HaHuMarened. Hampumep, 3aKOH MOXET YCTaHOBUTh MAaKCHUMAaJIbHBIA pasmep
apeHIHON TMIaThl, TPeOOBaHMUS K COCTOSHHUIO >KHJIOTO TIOMEUICHHUS W TpaBUiia
YBEJIOMJICHUSI O PACTOPKEHHUU JIOTOBOpA. ITO TO3BOJISIET MPEIOTBPATUTH
HEZOOpOCOBECTHBIE TIPAKTHKKM CO CTOPOHBI HaiWMomareneil u 00ecreduThb
YCTOWYMBBIE YCIIOBUSA MTPOKUBAHUS JIJIs1 HAHUMATEIIEH.

OTU npuMepbl JAEMOHCTPHUPYIOT, KaK OrpaHUYEHHE JMCHO3UTHBHOCTH B
TPaXTaHCKOM TIpaBe CIIOCOOCTBYET 3alllUTe CIabbIX CTOPOH, yUeTy 00IIeCTBEHHBIX
MHTEPECOB U CO3JAaHUIO CIPABEJIUBBIX M YCTOMUMBBIX MPABOBBIX OTHOIICHUMN

MEXAYy CTOPOHAMU.
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3AK/IIOYEHHUE

B 3akimroueHre MOXXHO OTMETUTD, YTO TUCIO3UTUBHOCTh U UMIIEPATUBHOCTh
SIBJISIIOTCSL  IByMSI OCHOBHBIMHU TPUHIIMIAMU TPa)XJaHCKOTO IpaBa, KOTOPbIC
OTIPENEISIIOT CTEMEeHb CBOOOIBI JOTOBOPA U BO3MOXXHOCTh CTOPOH CaMOCTOSITEIHHO
peryaupoBarh CBOM IIPAaBOBLIE OTHOIIICHHUS.

JIuCriO3UTUBHOCTD MIPEATOIAraeT, YTO CTOPOHBI MOTYT CBOOOHO OTIPEACIISATh
YCJIOBHUSI CBOETO JIOTOBOpAa M HMMEIOT TMPaBO BbIOOpa. DTO JaeT UM TUOKOCTh U
BO3MOXXHOCTh YYHUTBHIBaTh CBOW WHIWBHUAyaJdbHBbIC TMOTPEOHOCTH W WHTEPECHI.
OpHako AMCIO3UTUBHBIE HOPMBI HE SIBIISIIOTCS 00SA3aT€IbHBIMH W MOTYT OBITh
VM3MEHEHBI WU UCKIIFOUYEHBI CTOPOHAMM C UX B3aUMHOTO COTJIACHS.

C nmpyroii CTOpOHBI, UMIIEPATUBHOCTH NPEAINONAracT, YTO 3aKOHOAATEIbCTBO
MOXET YCTAaHaBJIMBaTh 00s3aTClIbHbIE HOPMBI, KOTOpPHIC HENb3 WU3MEHUTh WJIU
HCKJIIOYUTH JOTOBOPOM. ODTO JENaeTcsi € IMEJNbl0 3alluThl CJIa00l CTOPOHBI,
OOIIIECTBEHHBIX MHTEPECOB M COOJIONECHUSI ONPENEICHHBIX HOPM MOpAId U
cripaBelTuBOCTU. MMmepaTuBHbIE HOPMBI OTpPaHUYMBAIOT CBOOOIY JOTOBOpa U
yCTaHABIMBAIOT MUHUMAJIbHBIE CTAHIAPThI, KOTOPHIE JODKHBI OBITH COOIOEHBI.

Baxxno  mocturHyth ~— 0ajaHca = MEXIy — JIMUCIO3UTUBHOCTBIO U
UMIIEPATUBHOCTHIO, YTOOBI 00ECIIEUNTh CIPABEITTUBOCTh U 3aIIUTy HHTEPECOB BCEX
CTOpOH. JIMCTO3UTHBHBIE HOPMBI JAIOT CTOpPOHAM CBOOOAY BBIOOpPA, HO
HMMIEPaTUBHBIE HOPMbI TAPAHTUPYIOT MUHUMAJIbHBIE CTAHJIAPTHI M NPEA0TBPAILAIOT
3710ynOTPeOICHHS WJIM HEPABEHCTBO CTOPOH.

OrpanuyeHue AUCMO3UTUBHOCTU B TPAXKJIAHCKOM IPaBe SIBJISECTCS BaKHBIM
MEXaHU3MOM PEryJupOBaHMs, KOTOPBIA CHOCOOCTBYET COATaHCUPOBAHHOCTH
MPaBOBBIX OTHOIIICHUM, 3alIUTE C1a00U CTOPOHBI, YUETY OOIIIECTBEHHBIX HHTEPECOB
Y CO3JIaHHIO CITPABEIJIMBBIX YCIOBUM JJI1 BCEX YYAaCTHUKOB IMPABOBBIX OTHOILICHHUIA.

Br1BOgBL:

JIMCTIO3UTUBHOCTh M HMMIEPATUBHOCTh B TPaXJTAHCKOM IIpaBe HUIrParoT
BaKHYIO POJIb B YCTAHOBJICHUH NPAaBUJ U OTPAHUUYEHUN NJI1 CTOPOH JOTOBOPHBIX

OTHOIIIEHUH.
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JIMCIO3UTUBHOCTH MPENOCTABISIET CTOPOHAM CBOOOAY BBIOOpa U THOKOCTH B
PEryIMpPOBAaHUN CBOUX ITPABOBBIX OTHOILIECHUM.

HMriepaTBHOCTh yCTaHaBIMBAET 00s3aTeNIbHbIE HOPMBbI, KOTOPbIE HE MOTYT
OBbITh W3MEHEHBI JIOTOBOPOM, M HAaNpaBlieHa Ha 3allUTy cJaboi CTOPOHBI M
0O0I111eCTBEHHBIX MHTEPECOB.

[Iytu pemenus:

HeoOxomumo  gocTurHyTh  0OajlaHCa MEXIY JUCHO3UTUBHOCTBIO U
UMIIEPATUBHOCTHIO, YTOOBI 00ECIIEUUTh CIPABEITTMBOCTD U 3aIlIUTy HHTEPECOB BCEX
CTOPOH. OJTO MOXET OBITh JOCTUTHYTO IyTEM TUHIATEIbHOTO aHajiu3a |
pEerylMpoBaHUsl 3aKOHOJATENbCTBA, YUYUTHIBAs pas3inyHble cdepbl U THUIIBI
JIOTOBOPHBIX OTHOIIICHUH.

Pa3paboTka 4eTKUX W MOHSATHBIX MPAaBUI W YCJIOBUH Jii JOTOBOPHBIX
OTHOLIEHUH, KOTOpPbIE MOTYT OBITb JUCHO3UTUBHBIMU WM HMIIEPATUBHBIMU B
3aBHCHUMOCTH OT OCOOCHHOCTEN OTPACIH MPaBa WK UHTEPECOB, KOTOPHIE TpeOyeTcs
3aILUTUTE.

[IpuMeHeHne cyaeOHBIX pEMIeHU [JIs1 TOJKOBAHMS M TNPUMEHEHUS
JUCIIO3UTUBHBIX W MMIIEPAaTUBHBIX HOPM B KOHKPETHBIX CIy4dasX, y4UThIBas
00CTOSITENHCTBA U UHTEPECHI CTOPOH.

[Tpomomxkenne MUCKyCCU W MCCIEAOBAaHUMN B 00JIACTH TPAXkKIAHCKOTO TpaBa
JUISl TIOCTOSTHHOTO COBEPILIEHCTBOBAHUSA MPABOBBIX HOPM WU MPUHIIMIIOB, YYUTHIBAS
M3MEHAIOIIMECS COLMAIbHBIE, SKOHOMUYECKNE U TEXHOJIIOTUYECKUE YCIIOBHUS.

Pemenue stHX BOmMpocoB TpeOyeT ywyacTusi 3aKoHoJaTesied, cyneOHOM
CUCTEMBI, YYEHBIX M OOIIECTBEHHOCTH M OOECIEYEeHUsl CHPABEIJIMBOCTH H

3 (PEKTUBHOCTH TPAXKTAHCKOTO MpaBa.

29



CIIMCOK UCHOJBb30OBAHHBIX NCTOYHUKOB U JIMTEPATYPbI

1. AnucumoB A. II., Koznoa M. 10., PeokenkoB A. S. I'paxmaHckoe
npaBo. OcobOenHas yacth. Yueonuk s CIIO. B 2-x Tomax. Tom 1. M.: FOpair,
2019. 352 c.

2. AnucumoB A. II., Koznosa M. IO., PeokenkoB A. . I'paxmanckoe
npaBo. Ocobennas yacts. YueOonuk mist CI1IO. B 2-x Tomax. Tom 2. M.: FOpaii, -
2019. 224 c.

3.  AwmeeBa U. 3., bornanosa E. E., bynaesckuii b. A. I'paxnaHckoe
npaBo. YueOnuk. B 2 tomax. Tom 1. M.: Tlpocnekr, 2020. -440 c.

4. Baittun M.U. CyurHocts nipaBa. (CoBpeMeHHOE HOPMAaTUBHOE MPaBO-
NOHUMaHuE Ha rpaHu JByX BekoB). CaparoB: U3n-Bo CaparoBckoit rocyaapcTBeH-
HOW akajgemuu npasa, 2001. -416 c.

S. benos B.E., ComenkoB C.A. I'paxk1anCKo€ TTpaBo: 0OIIME MOJIOKEHUS
0 jJioroBopax: yuebHoe nocodbue. M.: [Ipocmekt, 2017. -92 c.

6. benos B. A. I'paxxnanckoe npaBo. B 4 tomax. Tom 3. OcoOeHHast 4acTb.
AOGCOMIOTHBIE TpaKIaHCKO-TIpaBoBbie (GopMbl. B 2 kaurax. Kaura 1. dopmbi
OTHOIIICHUH MPUHAIIC)KHOCTH Benlel. Yueonuk. M.: FOpaiit, 2017. 320 c.

7. bornanosa E. E., borganos /I. E., Bacunesckas JI. 1O. I'paxxnanckoe
npaBo. YueOnuk. B 2 tomax. Tom 2. M.: TlpocnekT, 2020. -448 c.

8. bynaesckuii b. A. I'paxnanckoe npaBo. Cpoku. MckoBasi JaBHOCTD.
VYuebHoe nocobue ais 6akanaspoB. M.: IIpocnekr, 2019. -80 c.

9. Basunun E.B. OcyniecTBiieHre 1 3aluTa TPaKIaHCKUX MPaB. 2-€ U3/l.,
nepepad. u gon. M.: Craryt, 2016. -416 c.

10. BummneBckuii A.®., [op6arok H.A., Kyuunckuii B.A. O6mas teopus
rocy/lapcTBa M Mpapa: yueOHHK. 2-¢ u3/., mepepad. u jor. / mox oomr. pea. B.A. Ky-
yuHCcKoro. M.: 31-Bo nenoBoit u yueOHol auteparypsl, 2006. -656 c.

11.  Caenko JI. B., HlepOakoBa JI. I. AkTyanbHble mpoOiIeMbl IPakIaHCKOTO

npasa u nponecca. M.: FOpaiit, 2019. -266 c.

30



12.  CamuxkoB O. H. HMmnepartuBHble W JAMCHO3UTUBHBIE HOPMBI B
rpaxaanckoM npase // FOpua. mup. 2001. No 7. -1-9 c.

13.  Ceprees A. II. I'paxnanckoe npaBo. YueoHuk. B 3 Tomax. Tom 3. M.:
IIpocmexkr, 2020. -736 c.

14. ®omuuena H. B., Crpoxona O. I. ['paxxnanckoe npaso. O01ias 4acts.
VYyeOHuK 1 npakTUKyM 1715 OakanaBpuara u cnenuaiutera. M.: FOpaidt, 2019.- 408
C.

15. HOxkma . A. Ipaxnanckoe npaBo. B 2 yactsax. Yacts 2. YuebHoe

nocooue. M.: PUOP, 2018. -232 c.

31



