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BBenenue

['pasxx1aHckoe paBo — OTpacCib MpPaBa, PEryJIHpPYyIOas UMYILECTBEHHbIE U
JUYHBbIE HEMMYILECTBEHHBIE OTHOIICHMS, OCHOBAHHBIC HA PABEHCTBE, aBTOHOMUU
BOJIM ¥ UMYIIIECTBEHHOM CaMOCTOSITEIbHOCTH UX YYaCTHUKOB. [ paxkaaHckoe npaso,
IOpEeXIe BCEro, MPU3BAHO PEryJUPOBAaTh MMYILIECTBEHHBI OOOPOT B PHIHOYHOMU
HSKOHOMUKE, MMO3TOMY PABEHCTBO YYAaCTHUKOB O3HAYAET OTCYTCTBHE MOJTYMHEHUS
OJIHOTO CyOBEKTa JpyroMy, aBTOHOMHS BOJM — BO3MOKHOCTH CaMOCTOSITEIIBHO
BbIOMpATh JINHUIO MTOBEAECHMsI 0€3 MOCTOPOHHETO BMEILIATEIbCTBA, UMY ILIECTBEHHAS
CaMOCTOSITENIBHOCTh — OOJIaJaHue MaTepHalbHBIMH OJlaraMM M CBOOOJHOE
pacnopsKEHUE UMH.

I'paxxnanckoe mnpaBo sBISETCA OJHOW W3 OCHOBHBIX OTpaciedl BCeU
POCCHUICKON CHUCTEMBI MpaBa U UMEET TIyOOKHE MCTOPUYECKUE KOPHH. TepMHH
"I'pakJaHCKOE MPaBo" UCIIOJIB30BAJICS ELIE PUMCKUMU FOPUCTAMU, & PUMCKOE IIPABO
B TEUEHHE HECKOJBKUX BEKOB OCTaBaJOCh OAHOW M3 (PyHIAMEHTAIbHBIX aKCUOM B
IOPUCIIPYICHIIMM M OKa3aJI0 CHWJIbHEWIEE BIIMSHUE Ha NPaBO MHOTHX CTpaH
KOHTMHEHTATbHOW EBpOIIBI, B TOM YUCJIE€ U HA POCCUMCKOE IPaKJaHCKOe TpaBo. B
OCHOBE POCCHHMCKOTO0 Tpa)XXJAaHCKOIO TMpaBa JIEKAT OCHOBHBIE KOHILENLMH,
BbIpaOOTaHHBIE KOHTHMHEHTAILHOM cucTeMoil mpaBa. M3 kypca Teopum mnpasa
M3BECTHO, 4TO npaBo Poccuiickoii @enepanyiu o0Opa3yeT ONnpeaeieHHy0 CUCTEMY,
KpPYIIHBIE 3BE€Hbs KOTOPOU SIBIISIFOTCS OTPACIsAMH IpaBa. I'paxkaaHCcKoe NpaBo, Kak
nar00asi OTpacib B POCCHUHCKON CHUCTEME IMpaBa, COCTOMT M3 IPABOBBIX HOPM,
PETrYJIIMPYIOMIUX OIpeeleHHy0 cdepy OOIeCTBEHHbIX OTHOWEHUH. C 1Lenbio
OTTPaHUYEHUS OOIIECTBEHHBIX OTHOLIEHUH, PETYJIUPYEMbIX IPAKIAHCKUM IIPABOM,
OT JIPYTUX OTpaciell mpaBa MPUMEHSIOTCS MOHATHS IPEAMETA U METOIa TPABOBOTO
peryJaupoBaHusl.

Opnako nrobast aepuuunus OenHee ABiIeHUS B 1esoM. Ero 6onee nmoaHomy
OCMBICIICHHIO CHOCOOCTBYET H3YYE€HHE M aHaJM3 €ro COCTaBHBIX 3JIEMEHTOB.
Byyun TeCHO CBSI3aHHBIMHU MEXAY COOOM, OTpaciu MpaBa pa3rpaHUuUBaIOTCS MPU

OMOIIIA OOBEKTUBHBIX KPUTEPHEB MPEAMETA U METO/1a TPABOBOTO PETYIUPOBAHUSL.



B Hacrosmell pabore paccMaTpuBaeTcs COCTaB NpeAMETa IPa)kJIaHCKOTO
MpaBa, PacKpbIBAETCS METOJ IPAXJTAHCKOrO MpaBa U OOBSICHAETCS UX 3HAUCHHUE.
Taxoxe moBepraroTcs aHajiu3y U pa30opy CUCTeMa IpaskJaHCKOTO MpaBa U BOIPOCHI
OTTPAaHUYEHUS TPAKITAHCKOTO NPaBa OT CMEXKHBIX OTpaciel mpasa.

TepMuH npenMer rpakJaHCKOro MpaBa MOYKET NMOHUMAThCA B Pa3IMYHBIX
CMBbICIAaX, B HAcTosilled paboTe OH NOHMMAETCS IPH PACCMOTPEHHH BOIPOCA
npeaMeTa U METOJla IPaKJAaHCKOro Ipasa. B TakoM cCMBICIE JaHHBIA TEPMHH
MOHUMAETCS MPHU OCBEIICHUH CHUCTEMbI IPaXAAHCKOTO NpaBa U OTTPAHUYEHUS €T0
OT JApyrux oTpacieid mpasa. [Ipeamer m MeToa IpakJIaHCKOTO IpaBa SBIISIOTCS
OJIHMMU U3 OCHOBHBIX IPABOBBIX KAaTErOpUN HApsILy C €ro CyIIHOCTbIO U (POPMOIL.
31ech  HENOCPEICTBEHHO  OOHApPY)KMBAETCS  KOHKPETHOE  HAa3HAYCHUE,
HaNpaBJIE€HHOCTbD, 1I€JIb JaHHON MPaBOBOI CUCTEMBI.

OO0BeKT paboThl — MPEAMET IPaKIaHCKOTO MPaBa.

IIpenmer pabOTHI — METOI IPAKIaHCKOIO NPaBa.

[enb paboThl — UCCIEAOBAHUE IPEIMETa U METOJ1a TPAXKIaHCKOTO TIpaBa.

3agauu:
1) W3yYHTh OpEeAMET IPakJaHCKOTO IIpaBa;

2) PpacKpbITh METOJ U CUCTEMY I'PaXKJaHCKOTO paBa.
Teoperuueckast 6a3a. B nurepatype mpobnema mpeamera U MeToAa
IPaKJAHCKOTO IMpaBa MCCIIEyeTCsl B HE3HAYUTEIBHOM KojnuecTBe. BmecTte ¢ Tem
UMEIOTCS palbOThl, B KOTOPBIX OTACIbHBIC AaCHEKThl TpeaMeTa W METojaa
IPaKJAHCKOTO TpaBa paccMaTpuBalOTCs Oolsiee TiTyOoko. Becomblil BkIIam B HX
pa3paboTKy BHecnu cienyromue aBTopsl: M.B. PykaBumnukosa, F0.2K. Toncroi,
B.®. Sxosnes, M.JI. Hoxpuna, O.C. IlnanoBa u ap.

HopMmarusHnas 6a3za — I'paxkaaHckuil kojekc poccuiickoit deaepanu.



I'JIABA 1. TEOPETHYECKHUE OCHOBBI ITPE/IMETUHA
I'PAXKIAHCKOI'O ITPABA
1.1. UmymiecTBeHHbIC OTHOILLICHUSA

[IpeameToM rpakJaHCKOTO MpaBa SIBISIOTCA ABE TPYMHIbl OOIIECTBEHHBIX
oTHoteHui. Haso 3aMeTuTh, 4T0 Kpyr 00111€CTBEHHBIX OTHOIIIEHUM, PETYJIHPYEMBIX
IrpaXJIaHCKUM TIPAaBOM, HACTOJIBKO OOIIMPEH W pPa3sHOOOpa3eH, 4TO JOBOJBHO
TPYAHO JAaTh WX HWCUEPIBIBAIOIINN IepeueHb. [IpUMEHUTENbHO K MpeIMeTy
rpakJIaHCKOTO MpaBa OTMEYEHO CYIIECTBOBAHUE CTATyTHBHIX (MHCTUTYIIMOHAJBHBIX,
OTIPEIENSAIONIMX MPABOBOE MOJIOKEHNE) U 0053aTeIbCTBEHHBIX OTHOIIEHUH. Kpome
TOTO, BBIACIISIIOTCS OTHOILIEHUSI COOCTBEHHOCTH, 0053aT€IbCTBEHHBIE OTHOIIEHUS,
OTHOIICHUA B cdepe TBOPUYECKOH IEATENBHOCTH (MO TOBOJY pe3yJbTaToOB
UHTEJUICKTYaJIbHON JIeATEIbHOCTH), JUYHbIE HEUMYIIECTBEHHBIE OTHOIICHUS.
[locnennue  ypaBHEHbl IO  XapakTepy  MPAaBOBOTO  PETYyJIUPOBAHUS  C
MMYIIIECTBEHHBIMU OTHOIIICHUSIMH.

'K PO (m. 2 cr. 2) TOBOpUT O «HEOTUYX JAEMBIX IMpaBax W CB0OOJAX
yenoBekay. VX kpyr onpenenéH B rase 2 aeiictBytomeit Koncturynuu PO (ripaBo
Ha >KW3Hb, IOCTOMHCTBO JIMYHOCTH, 3alllATa Y€CTH M TO0OpPOTO MMEHH, CBOOOJA
COBECTM M BEPOMCIIOBENAaHMs, CBOOOJHOE HCIOJIB30BAHUE CIIOCOOHOCTEH K
IpeINPUHUMATENLCKOM JeITEILHOCTH, TPYIY, CBO0O/1a IEPEABUKEHHS U T.11.)!

Bo-nepBbIX, 3TO HMMYIIECTBEHHBIE OTHOLUEHHUS, KOTOPBIE MPEACTABISIOT
co00#1 OTHOIIEHUS, BO3HUKAIOLIUE M0 MOBOY MMYIIECTBAa - MaTepUAIbHBIX OJar,
UMEIOIIUX JIKOHOMHYECKYI0 ¢opMy ToBapa. Bo-BTOpbIX, 3TO JHUYHBIC
HEUMYIIECTBEHHbBIE OTHOIIEHUS, CBSI3aHHbIC C UMYIIIECTBEHHBIMU, & B HEKOTOPBIX
CIIy4asiX U HE CBSI3AHHBIE C HUMU.

OG6e 51U Tpynmnbl OTHOIICHUM OOBEAMHSET TO OOCTOATENIHCTBO, UYTO OHHU
OCHOBaHbI Ha PABEHCTBE, aBTOHOMHH BOJIM M1 UMYIIECTBEHHOW CaMOCTOSITETbHOCTH

YYaCTHUKOB, T.€. BOBHUKAIOT MEXKY IOPUANYECKH PAaBHBIMU U HE3aBUCUMBIMHU JIPYT

1 MpaskpaHckuii Kogeke Poccuiickolt depepaumm: YacTv nepsas, BTopas, TpeTba (no cocToaHuio Ha 20 despana 2015

roa). — Hosocnbupck, 2015.



OT Apyra o0beKTaMu, UMEIOIUMHU COOCTBEHHOE MMYIIECTBO. VIMyIleCTBEeHHbIE U
HEUMYIIIECTBEHHBIC OTHOILICHUS, HE 00IaaroNIre BhIIIeyKa3aHHBIMU MIPHU3HAKAMU,
HE OTHOCSTCS K NPEIMETy I'pa)JIaHCKOIO IpaBa U HE MOTYT PEryJIUpOBaThCs €ro
HopMmamu. lIpexae Bcero, 3TO UMYIIECTBEHHBIE OTHOIICHHWS, OCHOBAaHHBIC Ha
aMMUHHMCTPATUBHOM WJIM MHOM BJIACTHOM MOJYMHEHUU OJIHOM CTOPOHBI JPYIOM:
HAJIOTOBbIE W  (DMHAHCOBBIE OTHONICHWS, OTHOIIEHHWS TIO  YMPaBICHHUIO
roCyapCTBEHHBIM U UHBIM MyOJIMYHBIM UMYIIECTBOM, OTHOIICHUS, BOSHUKAIOIINE
MEX]ly TOCYIapCTBEHHBIMU OpraHaMu. MIMyIiecTBeHHbIE OTHOIICHUS, BXOSIINE B
IpeaMeT IpaXKIaHCKOTO IpaBa, B CBOIO OYEpEIb Pa3leNAlOTCd Ha OTHOLICHUS,
CBSI3aHHBIE C TPUHAAIEKHOCTHIO HMMYIIECTBA OIpPENENICHHBIM JIMIAM WIH C
yOpaBlIeHUEM MM JHOO C TEpPEeXoJOM HMYIIECTBA OT OJHHUX JHIl JIPYTHM, U
IOpUINYEeCKd  O(QOPMIISIOTCS € TIOMOIIBIO  BEIIHBIX, KOPIIOPATUBHBIX U
00s13aTEIBCTBEHHBIX MPAaB.

JInuHble HEMMYIICCTBEHHBIE OTHOIIEHUS, KaK TMPEAMET TPaKIaHCKO-
IIPABOBOI0 PETYJIUPOBAHUSA, TAKXKE MOJIPA3AEIAIOTCS Ha OTHOLLICHUS, CBSI3aHHBIE C
UMYIIECTBEHHBIMUA, W OTHOIICHHs, HE CBS3aHHBIE C TakoBbIMHU. [lepBas wu3
YKa3aHHbIX TpPyNI OTHOIIEHHWH OOBIYHO TMOJIy4aeT TIPa)KIaHCKO-TIPABOBOE
o(opMIICHHE C TTOMOIIBI0 KAaTETOPUN MCKITIOYUTEIBHBIX MPaB, a BTOpas KacaeTcs
HEOTUY>KJAaeMbIX HEMaTepUAIbHBIX OJlar JIMYHOCTH, B OMNPEICNIEHHBIX CIydasx
HOJUIeKAIUX IPaKTaHCKO-ITPABOBOM 3aIluTe.

HmyiiecTBeHHbIE OTHOIIEHUS COCTAaBIISIIOT OCHOBHYIO, MPeo0JaAarolyto
YyacTh TpeAMeTa TPaXKTAHCKOTO TIpaBa, KOTOpas CKJIaIbIBACTCS IO TOBOJIY
KOHKPETHOTO MMYIIECTBA WJIM MaTepUAIbHBIX OJar, MMEIOIIHUX HWMYIIEeCTBEHHO-
cTouMOoCTHOW xapaktep. K Takum OmaraM OTHOCATCS HE TOJIBKO OOBEKTHI
MaTepHUaIbHOTO MHUpPA, HO M HEKOTOphIE MpaBa (Hampumep, OAHKOBCKHUI BKIIA,
IpeJICTaBISIIOIIMI cOO0M He JEHBbIH, a MpaBo TpeOOBaHMS BKJIAJUUKa K OaHKY).
HMy1niecTBeHHbIE OTHOIICHHS BO3HHMKAIOT U IO IOBOJY PpE3yJlbTaToB paboT U

OKa3aHUs YCIyT, B TOM YHUCJIE€ HE UMEIOIIUX BEIIECTBEHHBIN pe3ysbTaT (Hampumep,



nepeBo3Ka, XpaHeHue, HOOPMAIMOHHbBIE YCIYTH), T.K., JAHHBIC OTHOIICHHS HOCSIT
TOBapHBIA Xapakrep.

NmyiiecTBeHHbIE  OTHONICHHS HMMEIT  (AaKTHYECKH IKOHOMHYECKHUI
XapakTep, ¥ Yepe3 MPaBOBOE PETYIUPOBAHNE PEATM3YETCSI PHIHOYHAS OPTaHU3AIUS
SKOHOMUKHU. [Ipy 3TOM OHM OTpa)kalOT KaK CTAaTHUKYy TOBapHOTO XO3SMCTBA, T.C.
OTHOIIICHUS, CBS3aHHBIC C MPUCBOCHUEM MaTEpPHAIBHBIX OJlar M BO3ZHUKHOBECHUEM
COOCTBEHHOCTH, a TaK)K€ CO3/Ial0T SKOHOMHYCCKHM M IPABOBOM MEXaHWU3MBI IS
BO3HUKHOBEHUS OTHOIIEHUH, CBSI3aHHBIX C OTUY)KJICHHEM UMYIIECTBA, - TUHAMUKY.

NmymiecTBEHHBIE OTHOIICHMS, COCTaBISIONIME TMPEAMET TPakKITAHCKO-
IIPaBOBOTO PETYJIUPOBAHUS, UMEIOT PSII OOIINX MPU3HAKOB, KOTOPBIE 00YCIOBICHBI
TOBAapHO-JICHEKHBIM  XapaKTepoM.  Bo-TIEpBBIX, OHH  XapaKTEePU3YIOTCS
UMYIIICCTBCHHOM 000COOJICHHOCTBIO  YYaCTHHUKOB, ITO3BOJISIOIIEH UM
CaMOCTOSITEIIBHO ~ PacClopspKaThCsl WMYIIECTBOM W HECTH CaMOCTOSITEIBHYTO
MMYIIECTBEHHYIO OTBETCTBEHHOCTD 3a PE3yJIbTAaThl CBOMX ACHCTBHUI. BO-BTOPBIX, 10
o0meMy TpaBUIy, OHM HOCAT CTOMMOCTHOM XapakTep, CBOWCTBEHHBII
HOPMAJIbHOMY TOBAapOOOMEHY W PBIHOYHBIM SKOHOMHUYECKHM OTHOIICHUSM. B
OTACIBHBIX CIIydasX MOTYT BO3HUKATh M 0€3BO3ME3JHBIC HMMYIIECTBEHHBIC
OTHOIIIEHUS (lapeHue, 6€3BO3ME3IHBINA 3aeM, 0€3BO3ME3JHOE MOTB30BAHUE UYIKUM
UMYIIIECTBOM), HO OHH HOCAT TIPOU3BOJHBIA XapakTep OT BO3ME3IHBIX
UMYIICCTBEHHBIX OTHOIIICHUH M HE SBIISIFOTCS 0OBIYHOM (hOpMOii ToBapooOMeHa. B-
TPEThUX, BCE CYOBEKTHI pPACCMATPUBAEMBIX OTHOIICHWNA PABHOINPABHBI U
HE3aBHUCHMBI JIPyT OT Jpyra, T.K. SBIISIFOTCS HE3aBHCHMBIMH COOCTBEHHUKAMH
NpUHAIISKALNIErO UM UMY IIECTBA. >

Bo3Hukarompe OTHOMICHUS CTaTUKH TOBAPHOT'O XO3SHCTBA O(QOPMIISIOTCS
TEM WJIH HHBIM YYaCTHUKOM UMYIIIECTBEHHBIX OTHOIIICHUA, UMEIOT YKOHOMUYCCKUN
U TPABOBOM XapaKTep M IIOKa3bIBAIOT, BO-TIEPBBIX, OTHOIICHHE BIIaJieNblla K

anHazmeH(ameﬁ CMY BCIIHU U, BO-BTOPHBIX, OTHOIICHUA MCKIY COOCTBEHHUKOM U

2 'paxaaHckoe npaso. Yactb 1. Mog pea. O.H. Cagukosa. — M., 2015. C.43.
3 BparvHckmnit M.U., Butparxckuii B.B. [lorosopHoe npaso. KH. nepsas. O6uime nonoxexua. M., 2014, C.64.
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BCEMH JIPYTUMH CYOBEKTaMHU IPaKIaHCKOTO MpaBa o MOBO Iy IPUHAIJIEKAIIEH eMy
BEIIM. Biagenen camMoCTOSITEIBHO BIAJEET, MONB3YETCS W PACHOPSIKACTCS
MPHHAUICKAIMM €My UMYIIIECTBOM Ha TPaBax COOCTBEHHOCTH M CO3/1aeT yCIOBHUS
IS OJHOBPEMEHHOTO HCKIIIOUEHHS JIJIS BCEX MHBIX JIMIl BO3MOXHOCTH
He0OOCHOBAaHHOTO BMEIIATEIBCTBA B €0 JEATENLHOCTb.

MMy LeCTBEHHBIE OTHOLIEHHS B COBPEMEHHOM OOIIECTBE MHOTOYMCIIEHHBI U
pa3HOOOpasHbI, 4TO 00YCIIOBIMBAET X KOMIUIEKCHOE PEryTMPOBAHKE PAKTHIECKH
BCEMH OTpacissMH IIpaBa. B KauecTBe CelU(pHMKU PEryIUpyEMBIX IPaXKIaHCKUM
[PAaBOM HMMYILECTBEHHBIX OTHONIEHHUI Pa3IMYHBIE aBTOPHI HA3bIBAIOT MX CBA3b C
NeCTBUEM OOBEKTHBHOTO SKOHOMHYECKOTO 3aKOHA CTOMMOCTH, BO3ME3IHOCTb, MX
TOBapHO-IEHEXHYIO (GopMy U IIp.

OnHako 3TH NMPU3HAKK HE HA3bIBAIOTCS 3aKoHOjaaTeneMm, a B.I' Bepauukos
yOeqUTENBHO JIOKA3ad, YTO OTBEYAIOIIWE BBINIEYKAa3aHHBIM XapaKTEPUCTUKAM
UMYIIECTBEHHBIE OTHOLIEHHSA «C OJHON CTOPOHBI, PEryIUPYIOTCS HE TOJBKO
IPaXIAHCKMM TPaBOM, a C JPYrodl CTOPOHBI, XOTS W Haubojee BaKHBIM
(TMITAYHBIM), HO .. HE EIMHCTBEHHBIM BHJIOM HMMYIIECTBEHHBIX OTHOIICHHH,
CITy KaIllMX MPEJIMETOM IPaXkIaHCKO-TIPABOBOTO PETYIIUPOBAHUS.

WHTepecHa TO3WLUSA  CAHKT-NIETEPOYPICKUX — YUEHBIX,  BBIIECIAIONIMX
B3aMMOOIICHOYHBIA  XapakTep OOMIECTBEHHBIX OTHOLIEHHWH, COCTaBJISIONIMX
MpeAMET TPAKIAAHCKOTrO mpasa. M mOuTH BCE aBTOPBI CXOAATCSA HA TOM, YTO IS
HOJIHOTHI OCBEIIEHHS STHX OTHOLIEHWH HEOOXOIMMa XapaKTEPUCTHKA MTOJIOKEHUS
CyOBEKTOB — MX YYaCTHHKOB. A 9TO YK€ 3JIEMEHT METO/IA TPaXKIaHCKO-IIPABOBOTO
peryauposanus.*

IIo COACPKAHNIO UMYIICCTBCHHBIC OTHOICHUA ACIIATCA Ha:

1) cBs3aHHBIE C IPUHAIEKHOCTHIO UMYILIECTBA (CTaTHKA):
a) OTHONLIEHUsSI COOCTBEHHOCTH, BO3HMKAIOIIME B CBSI3U C HAaXO0XKJIECHUEM

UMYIIECTBA Y COOCTBEHHUKA;

4 TpakpaHckoe npaso. / Moga pea. A.l. KannuHa. — M., 2015. C.104.
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0) OTHOIIEHHE COOCTBEHHOCTH, BO3HMKAIOIIUE B CBS3M C HAXOXKJICHHEM

HMYIICCTBA Yy JIML, HC ABJIAIOIUXCA €TO CO6CTBCHHI/IKaMI/I;

2) CBSI3aHHBIE C IIEPEXOJOM HMMYIIECTBEHHBIX OJlar OT OJHUX JIMIl K
OpYTuM (IMHAMUKA):

a) 00s13aTeIbCTBa, BOSHUKAOIINE HA OCHOBE JOTOBOPA;

0) nenuKaTHBIC 0053aTEIbCTRA:

BO3HHKAIOIINE U3 IPUINHEHUS BpEa,

BO3HMKAIONIME U3 HEOCHOBATCIIBHOTO OOOTAIlCHUS WIH CcOepexeHus
MMYIIECTBA;

B) OTHOILEHMS 110 HACJIENOBAHMIO.

Opunnyeckn  UMyIECTBEHHBIE  OTHOIICHHWS TIO0  MPUHAMICKHOCTH
MaTepHaAIbHBIX Oylar 0(OPMIIIIOTCS KaK BEIIHBIC MTPABOOTHOIICHUS W JCIATCS Ha
OTHOIIICHUSI COOCTBEHHOCTH M OTHOIIEHHUS WHBIX (OTPAaHUYCHHBIX) BEITHBIX IPaB.
OTHoOIIEHUsI COOCTBEHHOCTH 3aKPEIUISIOT MPUHAJICKHOCTh BEIIM COOCTBEHHHKY,
UMEIOIIEMY MaKCUMAaJIbHO 3aKOHHBIC BO3MOYKHOCTH TIO €€ BIaJCHUIO, ITOJTh30BAHHUIO
U pacrnopspkeHuto. VHbIe BelIHbIC IMpaBa PErIAMEHTHPYIOT IMPABOBOU PEXKUM
UMYIIECTBA COOCTBEHHHKA, KOTOPOE HapsAy C HHUM BIIPaBe OJHOBPEMEHHO
WCIIOJIb30BaTh M JAPYTHE CyOBEKThI TPAXKTAHCKOTO IpaBa (HAMpUMeEp, MPaBOBOM
peXHUM COOCTBEHHHKA >KWJIOTO JO0Ma W TPABOBOM PEXKUM UJICHOB €r0 CEMbH
pasnuyeH, TMOCJICIHWA HOCHT OrPaHWYCHHBIH HW TPOM3BOJHBIA OT IMpaB
COOCTBEHHHKA XapaKTep).

OTHOIICHHS THHAMUKA TOBAPHOTO XO3SHCTBA, T.C. MEPEX0/1a MaTepHATbHBIX
OJlar OT OHUX BIAJEIBIIEB K JPYTUM, OOBIYHO CBS3aHBI C OTYYXKICHUEM U
IpHOOpETEeHNEM YIACTHUKAMHU OTIPEISICHHOT'0 UMYIIIECTBA, M FOPUIUIECKH JJaHHbIS
MIPABOOTHOIIEHUST O(POPMIISIOTCS C TIOMOIBI0 0053aTeIhCTBEHHBIX OTHOIICHHA. B
CBOIO oOuepelbr 00s3aTelbcTBA Kak IopHaAudecKas (opMa SKOHOMHYECKUX
OTHOIIIEHUH TOBAapOOOMEHA IMOAPA3ACISIIOTCS Ha JOTOBOPHBIC W BHEIOTOBOPHBIE

(mpaBooxpaHuTeIbHEIE). Yare Bcero 0053aTeIbCTBEHHBIE OTHOIICHUSI BOSHUKAIOT

> MeTposunuesa t0.B. Ha nyTu k npasy cnpaseamnsocTy // FOpuaunyecknii mup. - 2015. - Ne2. — C.52.
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Ha OCHOBAaHWM COIVIAIICHMS [JBYX WIM HECKOJBKMX JIML, CBS3aHHBIX C
BO3HUKHOBEHHUEM, U3MEHEHHEM WU NPEKPALICHUEM IPaXXTAHCKHAX
npaBooTHOUEHUH. OOs3aTenbCcTBA B HEKOTOPBIX CIy4yasX BO3HUKAIOT U IPHU
OTCYTCTBUM JIOTOBOPHBIX OTHOILIECHUW (Hampumep, Mpyu NPUUYMHEHUU BpEAA OJTHUM
JUIIOM JIPYyTOMY WJIM B pe3yJibTaTe HEOCHOBATEIIBHOIO OOOTAIICHHUS).

[lepexon MarepualibHBIX OJar OT OAHUX JUI APYTUM BO3MOXKEH HE TOJIBKO B
(dopMe 00513aTeNbCTB, HO U MO APYTUM OCHOBAHUSIM: IIPU HACJIEJOBAHUN UMYIIECTBA
yMEpPIIUX IPAXKIaH, B MOPSAJIKE MPABOIPEEMCTBA IIPH PEOPTaHU3ALUN FOPUANIECKHUX
JIVL A TIPU CO3/TaHUU IOPUINYECKUX JIULI.

Kak cyObeKkTbl TIpakIaHCKOTO MpaBa, HOPUIMYECKHE JUIA CHELUATIbHO
CO3JAIOTCSl YYACTHUKAMHU MMYIIECTBEHHBIX OTHOLIEHWW JIsI ITOCTOSIHHOIO U
Ipo(eCcCHOHATBPHOTO y4YacTHs B XO3UCTBEHHOM 000pOTE M CTPOSITCS HAa Hayanax
CaMOYMpPAaBIIEHUS U CTPOr0 (PUKCUPOBAHHOTO YJICHCTBA UX YYACTHUKOB.

CyOBeKTbl HMMYIIECTBEHHBIX OTHOIICHWM, YyIpaBisisl ACSITENbHOCTBIO U
MMYILECTBOM CO31aHHOW UMHU OPTraHU3aL1H, BBICTYIIAIOT B POJIU CAMOCTOSTEIILHOTO
y4aCTHHKA I'PaXIaHCKUX MpaBoOTHOLIEHUH. FOpuanueckoi (oopMoii JaHHOTO BHUJIA
UMYILIECTBEHHBIX ~ OTHOUIEHHM  SBISIIOTCS  KOPHOpPATUBHBbIE  (WJICHCKHE)
IIPAaBOOTHOUIEHUS, KOTOPbIE MMEIOT OTHOCHUTENIBHBIA XapakKTep, T.€. BO3HUKAIOT
TOJIBKO MEXJy YYaCTHUKaMH KOHKPETHOIO IOpHAnYecKoro auma. OTHOIEHUs
Y4aCTHUKOB JIaHHOM KOPIIOPALIMK HOCAT UMYILECTBEHHBIN XapaKkTep U OCHOBAHbI HA
BHECEHUHU UMH ONPEACIIEHHOTO B3HOCA B YCTAaBHOW KanWTaJl IOPUAUYECKOTO JINLA,
KOTOPBIN OCYLIECTBIISIETCS IIyTEM IEpeNadd FOPUIANYECKOMY JIAIY YacTH CBOETO
nMyuecTBa. Bo3HuKaromuye KopropaTuBHbIE OTHOILIEHHUS 10 CBOEU CyTH HECKOJIBKO
OTIIMYAIOTCSL OT OOS3aTENbCTBEHHBIX, HO II0 XapaKTEPUCTUKE IPaBOBOTO
peryJaupoBaHusl  UX  MOXKHO  KBAIM(PUUUPOBAThH  KaK  Pa3sHOBUIAHOCTH

o0s13aTenbcTBEeHHBIX (CT. 48 'K PO).

1.2 J/InyHble HeMMYLIECTBEHHbIEC OTHOLICHUSA



JlndHbIE HEMMYIECTBEHHBIC OTHOIIEHUS PETYJIUPYIOT TIaBHBIM 00pa3oM
CO3/IaHME M HCHOJIb30BAHHE PE3YJbTATOB HWHTEIUIEKTYalbHOTO TBOPYECTBA
(Mpou3BeIeHU HayKH, TUTEPATYPhl U UCKYCCTBA, N300PETEHUM, TTPOMBIITLICHHBIX
o0pasioB, nporpamMm g OBM u T.A.), a Takke CPEICTB WHIAWBUIYAIU3ALUU
TOBapa W WX MPOU3BOAUTENEH (TOBapHBIC 3HAKU, (PUPMEHHBIC HAUMEHOBAHUS U
T.1.). OCOOEHHOCTH JaHHOUW TPYyMIbl OOIIECTBEHHBIX OTHOIICHUHN OMpPEaesIOTCs
HEMaTepUATHHOU (HEBEIIECTBEHHON) MPUPOJON MX OOBEKTOB, MPEIACTABISIONINX
co0oit uaeu, o0pasbl, CAMBOJIBI, KOTOPHIE BHIPAKEHBI B KAKOW-JIMO0 MaTepraIbHOM
dbopmMe 1 TeCHO ¥ HEPA3PHIBHO CBS3aHBI CO CBOMMU CO3/IATEIISIMU WU HOCUTEIISIMU.

OHHU XapaKTepU3yTCs CIEAYOIIMMU OCHOBHBIMU YEPTAMMU:

- OTCYTCTBHE 3KOHOMHYECKOTO COJICP’KAHUS HE3ABUCHUMO OT HX CBA3U C
UMYILECTBEHHBIMU OTHOLLICHUSIMU;

- HeMaTepHuaJibHbIE OJiara B KA4eCTBE UX MPEIMETA: UMsI, YECTh, TOCTOMHCTBO,
ABTOPCTBO HA MPOU3BEACHUE HAYKHU, TUTEPATYPHI U JIp.;

- BO3HUKHOBEHHME IO IOBOJY HEMaTEpPHAIbHBIX OJlar, HEOTICIUMBIX OT
JIAYHOCTH.

B nurtepaType BbICKa3aHbI IB€ OCHOBHBIE TOYKH 3PEHHSI HAa MECTO JMYHBIX
HEMMYIIIECTBEHHbIX  OTHOIICHWH B  TpaXXJaHCKOM TipaBe: 1)  JIM4YHBIC
HEMMYIIIECTBEHHbIE OTHOUIEHUS BXOASAT B MPEIMET TPAXKIAHCKOTO IIpaBa,
PEryJIupYIOTCS U OXPAHAIOTCS HUM. 2) JUYHbIE HEUMYILIECTBEHHBIE OTHOILIEHUS
TOJIBKO OXPaHSIOTCH MPaKIaHCKUM IIPaBoM.°

[Ipeacrasnsiercs, 4To 3amuTa (OXpaHa) sIBIsSeTCs OJIHOM U3 (popM MpaBoOBOTO
peryaupoBaHus OOINECTBEHHBIX OTHOIICHWH, €€ HEOThEeMJIEMON YacThIO.
['ocynapctBo, mpuHUMAas Kakue-11M00 OTHOUIEHUS MO/ CBOIO OXpaHy U opopMiIsis
3TO B 3aKOHE, 4YE€pe3 3aKOH MPEANUCHIBAET HUX YYAaCTHUKAM ONPEIACIEHHOE
MOBEJICHUE, YCTaHABIIMBACT UX IpaBa U 00SI3aHHOCTH, T.€. OCYIIECTBIISIET PABOBOE
pEeryJnpoOBaHUE OTHOIIEHUM JAHHOTO BHIA. DTO HAXOUT MOATBEPKICHUE B TEOPUU

CyOBEKTUBHOTO TPAXKIAHCKOTO IIpaBa, HOpMax U MpUoOpETEeHUs: JaBHOCTH U T.II.

® Mpuwaes C.MN. MNpaxkgaHckoe npaso. Y.1. M., 2015. C.82.
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@®opmynupoBka nr.2 cr.2 'K P® Hukoum oOpa3oM HE MNPOTHBOPEUYHT
BBICKA3bIBAEMOW MO3UIMK U HE MO3BOJSAET clenaTh OOOCHOBAHHBINA BBIBOJ O TOM,
410 CT. 2 'K PD «uckinrounna HEMMYIIECTBEHHbIE OTHOLIEHUS, HE CBSA3AHHBIC C
UMYILECTBEHHBIMH, u3 npenMera peryiaupoBaHHUs IPaKJaHCKOTO
3aKOHOJATENbCTBA». [ 'pakJaHCKOE TMpaBO HW3JaBHA  PATUYAIO  JIMYHBIE
HEUMYIIECTBEHHbIE OTHOUIEHUS, CBA3aHHbIE C UMYIIIECTBEHHBIMU, U HE CBSA3aHHbBIC
¢ HuMH. WX OTHeceHHME K TIPaXKIAHCKO-IIPABOBOMY  PETrYJHUPOBAHUIO
00yCIOBIMBAJIOCH B TMEPBYIO oOuepelb TMOJOKEHHEM UX YYaCTHUKOB, T.€
XapaKTEPUCTUKOM METoJa TIpakJIaHCKOrO0 IpaBa: B HACTOALLEE BpPEMsI 3TO —
PaBEHCTBO, aBTOHOMMS BOJIM U MUMYILIECTBEHHAsI CaMOCTOSITEIIbHOCTh YYaCTHHUKOB
IPaKJaHCKO-IIPABOBBIX OTHOLIEHUI. OJHAKO LIEHHOCTh JKU3HH, 30POBbs, YECTH,
n00poro MMEHM U T.M. BPSAJ JM MEHSETCS B 3aBUCHUMOCTU OT TOJIOKEHUS HX
oOJragarens, 3Ty Oj1ara He UMEIOT CTOMMOCTHOM OIICHKH.

HemarepuanbHble 01ara 3aiumaoTcs Kak 00beKThl TPaXKIAHCKUX TIpaB (CT.
2, 128, 150 TK P®). Jluunble HEMMYIECTBEHHBIE OTHOIICHMS, KOTOpHIC: 1)
BO3HMKAIOT IO TIOBOJY HEMarepuajgbHbIX Ojar wWid 2) HampaBieHbl Ha
MaTepuaibHbie Onara wuiad 3) BO3ACHCTBYIOT Ha HeMaTepualibHbie Onara,
PEryJIupyIOTCS U B TOM YKCII€ OXPAHSIOTCS TPAXAAHCKUM MPABOM. JTO CIEIYET U3
JIOTHKH FOPUAMIECKOM MBICIIH U COMOCTaBIIeH s, Hanpumep cT.2, 9 u 150 TK P®.’

Bmecte ¢ Tem gaHHble OOBEKTHI B TpakJIaHCKOM 000pOTE€ MOTYT
HCII0JIb30BaThCS KaK UMYIIIECTBO, a CKIAbIBAIOLIUECS IPABOOTHOLIEHUS 110 IIOBOAY
UX  WCIOJB30BaHMSI  MPUOOpETaoT  TOBapHY0 GOpMy UM CTaHOBSTCS
MMYLIECTBEHHBIMU. MIMyIlleCTBEHHAs CTOPOHA 3TUX OTHOLIEHUI BCEr/1a BHICTYAET
KAaK 3aBUCHMas MPOU3BOAHAS OT MX HEUMYIUECTBEHHOW NPHUPOIbI, U B 3TOM
3aKJIIOYAETCSl B3aMMOCBS3b PAacCMaTPHUBAEMbIX HEMMYILIECTBEHHBIX OTHOILIECHUN C
UMYLIECTBEHHBIMHM, 4YTO CO3Ja€T BO3MOXHOCTb UX T'PaXXJaHCKO-IPABOBOIO

perynupoBanus. Hanpumep, npomsbinuieHHbIE 00pasiibl U cpeacTBa oGopMiieHus

" IpaskpaHcKui KogeKe Poccuiickolt depepaumm: YacTv nepsas, BTopas, TpeTba (no cocToaHuio Ha 20 despana 2015
roa). — Hosocnbupck, 2015.
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WHAUBUAyIH3AlMK TOBapa WJIM HMX TMPOU3BOAMUTENECH BOOOIIE HE MOTYT
CYILECTBOBAThH BHE TOBAPHOrO 06opoTa.t

B 10 e BpeMs HEKOTOpbIE HEMMYLIECTBEHHbIE OTHOILICHUS HE YTPAYUMBAIOT
CBOEI OCHOBHOM HEMMYILECTBEHHON MPUPOABI U MOTYT CyIIECTBOBATh 0€3 MPsIMOit
CBS3M C WUMYyIIecTBeHHOW (opmoil. Hampumep, OTHOIIEHWs aBTOpPCTBA Ha
IPOU3BEACHUS HAYKH, JIUTEPATYPhl U UCKYCCTBA WJIM HAa U300pETEHUS] BO3HUKAIOT
BHE 3aBHCHMOCTH OT BO3MOKHOCTH HCIOJIb30BaHUSI COOTBETCTBYIOMINX OOBEKTOB
IPaXJAHCKOTO MpaBa B KaueCTBE TOBAPOB B MMYIIECTBEHHOM oOopoTe. Bee oHu,
OJIHAaKO, OCHOBBIBAIOTCSI HA ITyOJIWYHOM, TOCYIapCTBEHHOM MPU3HAHUU CO3AaTeNei
WJIN HOCUTEJEH COOTBETCTBYIOIIMX HEMATePUANbHBIX 0OBEKTOB UX aBTOpPAMH WU
oOnamareasiMd M OXpaHE WX HMHTEPECOB OT BCAKHUX MOCITaTENbCTB, T.€. HOCAT
abCOIIOTHBIHM XapakTep.’

CrnenoBaTenbHO, JaHHBIE OTHOIICHHWS HYXAAIOTCSI B 0COOOM MPaBOBOM
0(pOpMJIEHNHU, KOTOPOE JIOCTUTAETCS C MOMOILBIO MPU3HAHUS 3a CO3AATENAMHU WU
HOCUTEISIMM  COOTBETCTBYIOLIMX  HEMAaTepUATbHBIX  OOBEKTOB  OCOOBIX,
UCKITFOUUTEIBHBIX MPaB, KOTOPBIE 10 CBOEW MPABOBOM MPUPOAE OJU3KU K BELIHBIM
npaBaM. OdopmieHue U peanuzanus 3TUX MpPaB PEryJUPYETCs aBTOPCKUM U
NaTEHTHBIM TpaBOM (MPUMEHSIETCSl YCIOBHOE TOHSTHE "MHTEJUIEKTyallbHas
COOCTBEHHOCTB'"), a TaKK€ HWHCTUTYTOM TaK Ha3bIBAEMOW MPOMBILIICHHON
cOOCTBEHHOCTU (OMpeAeNIonie MpaBoBOM PEXUM CPEACTB WHIUBUIYaATHU3AIUN
TOBapOB U UX IPOU3BOJIUTENEN).

K mnpeamery rpaxaaHCKO-IPaBOBOTO PETrYJIUPOBAHUS OTHOCUTCS TaKkKe
3alIUTa HEOTUYKJAEMBIX IPaB U CBOOO/I UEIOBEKa U IPYTHUX HEMaTepHabHbIX OJar
(rn. 8 'K P®). Peub uaer o Takux oOBbEKTax I'PaKIAHCKOTO IpaBa, KaK >KU3Hb U
3JI0POBbE YEJIOBEKA, JOCTOMHCTBO JUYHOCTH, €€ YECTh U J00poe HMsl, AesIoBas

peayranusd (HOCHGIIH}IH MOJKCT KaCaTbCA U IOPUIUICCKUX JIPIII), JINYHAs U CEMEHHas

8 HoxpuHa M.J1. MpaxAaHCKO-NpaBoBOE peryanpoBaHMe ANYHbIX HEMMYLLECTBEHHbBIX OTHOLIEHMW, He CBA3aHHbIX C
MMyLLEeCTBEHHbIMU. M., 2014. C.104.
9 HoxpuHa M.J1. TpaxAaHCKo-NpaBoBoe peryanmpoBaHme INYHbIX HEMMYLLECTBEHHbIX OTHOLIEHUM, He CBA3aHHbIX C
MMyLLeCcTBEHHbIMUK. M., 2014. C.107.
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TalHa, MPAaBO HA MMs, HENPUKOCHOBEHHOCTh YAaCTHOW XKW3HU U T.A. Ilo moBoxmy
Ha3BaHHBIX  OOBEKTOB  MOTYT  CKJIAAbIBaTbCs  JUIIb  YHCTO  JIMYHBIE,
HEMMYIIECTBEHHbIE OTHOILEHUS, KOTOPbIE HEOTAEIUMBbI (HEOTUYXKIAeMbl) OT
YEJIOBEYECKOW JMYHOCTM M HE MOTYT HHU MEpeNaBaTbCid APYTHM JIMLAM, HU
IpEeKpaIaThCsl MO0 KAKUM-IMOO OCHOBAHUSAM M, COOTBETCTBEHHO, HE BBICTYMAIOT
00BEKTOM MMYIIECTBEHHBIX OTHOIICHMIA. !

['paxxpanckoe mpaBo 3allMIIaeT HeMaTepHalbHble Ojara MpPUCYIIMMH €My
IPaKJIAHCKO-TIPABOBBIMU CPEACTBAMU, HANpUMeEp MPENOCTaBIss UX oOnaaarensM
BO3MOXXHOCTh TMPEABSBICHUSA CYJIEOHBIX MCKOB O TPECCUCHUU JEUCTBUH,
HapyLIaloIIMX UX MPaBa U UHTEPECHI, B TOM YHCIIE 00 OMPOBEPKEHUN MOPOYAIINX
CBEIECHUH, 00 UMYILIECTBEHHOW KOMIIEHCAllMM MOPAJIBHOIO Bpenaa U T.4. B To ke
BpEeMs I[PUMEHEHHE TPaXIAHCKO-NPABOBBIX CPEACTB  3alUMTBl  €lIEe He
CBUJICTEIILCTBYET O TOM, YTO TAaKHE€ OTHOIIEHUS MOTYT B TIOJHOW Mepe
PETryJIIMPOBATHCS IPAXKIAHCKAM PABOM.

B ropuanueckoit mutepaType OblIO BHICKa3aHO 000CHOBAHHOE MHEHHE O TOM,
YTO JINYHBIE HEMMYIIECTBEHHBIE OTHOILICHUS, HE CBA3aHHBIE C UMYIIECTBEHHBIMH,
JIMIIB OXPAHSIOTCS U 3alMIIAIOTCS, HO HE PETYJIUPYIOTCSA IPaXTAHCKUM IIPABOM.
[IpaBna, 5T0 MHEHUE NIO/IBEpraeTcsl yOequTeIbHOM KPUTHKE, OTCTAaUBAIOLIEH UACHO,
YTO 3alllMTa MpaB €CTh OAHAa U3 (OpPM MPaBOBOrO PETYJIUPOBaHUS, a 00JIagaTeNb
TAKOrO0  HEOTUY)KJaemMoro Orjara HMEeT HEKOTOPble BO3MOXHOCTH  IIO
PACIOPSHKEHNUIO MU, HAIIPUMEDP BIPABE PA3PELIUTD UCIIONB30BaTh JAHHBIE O CBOEU
JUYHOCTH B CpeACTBaxX MaccoBod uH(popmanuu. CamMo Ke NpaBO Ha 3alIUTY
ABJISIETCSI OOBIMHBIM T'PAKAAHCKUM MPABOM U AJIEMEHTOM MEXaHH3Ma IrpaXk JaHCKO-
IPaBOBOIO PETyIUpPOBaHMs. !

[1o sTOMy MOBOTy MEHSITIACH U MTO3ULMA OTEYECTBEHHOTO 3aKOHOoAaTens. B crarbe 1

OcHoB TrpaxaaHckoro 3akoHojarenbctBa Coro3za CCP 1991 r. juuHble

10 MparkgaHCcKuii Kogeke Poccuiickoit enepaumm: Yactn nepsas, BTopas, TpeTba (Mo cocTtoaHmio Ha 20 pespansa 2015
rog). — Hosocnbupck, 2015.
1 AunaHosa O.C. /InyHble, He CBA3AHHbIE C MMYLLECTBEHHBIMM, OTHOWEHWUA rPaXaaH B NpeaMeTe rpaaaHCKoro
npasa // Cubupckuin lOpnanyecknii BectHuk. - 2015. - Ne4, — C.45.
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HEHMYILIECTBEHHBIE OTHOLICHUS SBISJIMCh COCTABHOM 4YacThlO  IIpeaMeTa
rPaXJaHCKOro npasa, a ['paxxnanckuii koaekc PO 1994 r. B cr. 150 nucxoaut nuiib
U3 BO3MOXXHOCTH 3allUTHl JIMYHBIX HEUMYLICCTBEHHBIX OTHOLUECHUW. JlaHHBIN
N0AX0J OOBSICHSAETCS pealbHbIM OTCYTCTBUEM B IPa)kJIaHCKOM 3aKOHOJATEIbCTBE
CUCTEMBl  COAEPKATENbHBIX, '"MO3UTHUBHBIX"  TMpaBWi, YyCTaHABIMBAKOUIUX
CaMOCTOSITENIBHBIM MX TPaXXJAaHCKO-IIPAaBOBOW pexuM. B Hacrosmiee BpeMs
IrPaXIAHCKOE IIPpaBO IIOKA MCIOJb3yeTCs JIMIIb JUIS 3allATHl TaKoro poJa

OTHOIIEHNH, a HEe JUIS MX IPAMOI IPaBOBOi perjaaMeHTamuu. 2

12 'paskpgaHckoe npaso. Y.1. / Mog, pea. T.WU. UnnaproHosoii n ap. - M., 2015. C.150.
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I'TIABA 2. METOA U ITPU3HAKU I'PAXKJIAHCKO-ITPABOBOI'O
PETI'YJIUPOBAHUA

2.1 MeToasbl rpaKIaHCKOro NMpaBa

IIpr packpelThM CYIIHOCTHM TIPAXKIAHCKOIO IIpaBa HAAO YYUTHIBATh
cnenuuKy He TOJBKO HE TOJIBKO €ro MpeaMmeTa, Ho U ero meroga. Eciu npeamer
OTBEYAET Ha BOIIPOC «UTO PETYIUPYET» OTPACIb, TO METOJ «KAK PETYIUPYET».

Meroa npaBoOBOTO PETyJIMPOBaHUS - CHCTEMa CHEeUU(PUUECKHX CIOCO0OB,
CPEICTB, MPUEMOB, MOCPEJCTBOM KOTOPBIX MPABO KAK PETYIATOP OOILIECTBEHHBIX
OTHOILIEHUH BO3JIEHCTBYET HA HUX B HOPMAaTUBHOM IIPsJIKE, yCTaHABJIMBAs IIpaBuia
MOBEJICHUS UX YYACTHUKOB, IPEAOCTABIISAA UM NIPABa U HAAEIISI UX 00S13aHHOCTSMU.

I'paxxpaHcKo-IpaBOBOM METOJ — CHOCOO BO3JACHCTBHUS HAa OOILECTBEHHbIE
OTHOWIEHUS, KOTOPBIM SABIISIETCS JO3BOJUTEIBHBIM, XapaKTEPU3YETCsl HAJEIEHUEM
CyOBEKTOB Ha HayalaXx HX IOPUAMYECKOT0 PABEHCTBA  CIIOCOOHOCTHIO
OpaBooOOJagaHus,  JUCHO3UTHBHOCTBIO M HMHULIMATUBOM,  oOecreunBaeT
YCTAHOBJICHHE TNPABOOTHOLIEHWM HAa OCHOBE IIPAaBOBOM M HMYIECTBEHHOU
CaMOCTOSITENIBHOCTH CTOPOH. OTCI0/1a BHITEKAIOT XapaKTEepPHbIE YePThl, CHeH(PHKa
storo meroja.'?

PaBeHCTBO y4YacTHMKOB TI'Pa)XAaHCKO-IPABOBBIX OTHOLIEHUM O3HAYAET
paBHBIE KPUTEPUU BO3HUKHOBEHMS, U3MEHEHUS M NPEKPALIEHUs] CyOBEKTHUBHBIX
IpaXKIAHCKHUX NIPAaB y UX HOCUTEIIEW HE3aBUCUMO OT MATEPUAIBHOTO M COLMAIIBHOTO
HEPAaBEHCTBA, OPTaHW3ALMOHHO-BIACTHOM 3aBHCHUMOCTH JIPYT OT JIPYra, a TaKkKe
pPaBHBIE KPUTEPUHU OTBETCTBEHHOCTH 34 IPAXKIAHCKHE ITPpaBOHApyIIeHus. Peub niuér
O PpaBeHCTBE OOIIEro IMpaBOBOTO IIOJOKEHUS YYACTHUKOB TIPakJIaHCKUX
MIPABOOTHOLIEHNUW. JTa UAEs NPOXOJNUT YEPE3 BCE MHCTUTYTHI IPAKIAHCKOTO IIPaBa.
«CrocoOHOCTH MMETh TpaKAAaHCKUE MpaBa M HECTU 00S3aHHOCTH (TpakJaHCKasi

IPaBOCIIOCOOHOCTH) TPU3HAETCS B paBHOM Mepe 3a BceMu rpaxaaHamm (1.1 ct. 17

13 Akosnes B. ®. MpaxaaHCKO-NPaBoBble METO/Ibl PEry/IMpoBaHMA 0BLLECTBEHHbIX OTHOLLEHMA. M.: 3aKoH 1 npaso,
2014. C.44.
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'K P®). «IIpaBa Bcex cOOCTBEHHMKOB 3aIUIIAIOTCS paBHBIM 00pa3om» (1. 4 cT.212
I'K P®). Ot 370l mMaen mpou3BOJHBI BCE OCTAJIbHBIC MPU3HAKU TPAXKIAHCKOTO
npasa.'*

ABTOHOMUS BOJIM YYACTHUKOB I'PaKIAHCKO-IIPABOBBIX OTHOIIEHUN O3HAYAET
CIOCOOHOCTh JIMIIA U HMMEIOILYIOCS y Hero (IpeaoCTaBJIE€HHYIO TOCYJapCTBOM)
BO3MO>KHOCTb CAMOCTOSITENILHO U CBOOOTHO (DOPMUPOBATH U IPOSBIATH CBOIO BOJIO.
«I'paxnane (pusmyeckue nHIA) W OPUIAYECKHE JUIA MPUOOPETAIOT U
OCYIICCTBIISIIOT CBOM Ipa)KJaHCKHUE MpaBa CBOEH BoJIeH U B CBOEM mHTepece» (1.2
ct.l 'K PO).

I'K PO naét mimpokuid U OTKPBITHIN MEpEUYeHb OCHOBAHUN BO3HUKHOBEHMS
rpaxaanckux mnpaB obs3anHoCcTel (cT. 8 'K P®D). 'maBHBEIM 00pa3om OTHOIIECHUS
MEXAY YYaCTHUKAMU FPaXKJaHCKOTO 000pOTa KaKk paBHBIMU M CBOOOTHBIMH B CBOEM
BOJIEU3BSBICHNN CyOBEKTaAMH BOBHUKAET B CUITY MX COIIAIIEHHS (JI0roBOpa), T.€ UX
WHULIMATUBHOTO BOJIEBOrO akTa. «OHM CBOOOJIHBI B YCTAHOBJIEHUHM CBOMX IpaB U
00s3aHHOCTEHN Ha OCHOBE JIOTOBOPA U B OMPE/ECIICHUH JIFOOBIX HE IPOTUBOPEYALIUX
3aKOHOJATENLCTBY ycioBuil goroBopa» (m. 2 cr. 1 I'K P®) Croponam
IIPEIOCTABJICHO MPABO ONPEAENATh XapaKTEp B3aMMOOTHOLICHUN MEXIy HUMHU
MOJIHOCTHIO WIH B ONPEAENEHHON Mepe M0 COOCTBEHHOMY YCMOTPEHUIO, a TAKXKe
IIUPOKasi BO3MOXKHOCTh BbIOOpA MEXKIy HECKOJbKMMH BapHaHTAMH TOBEJCHUS B
npejenax, yCTaHOBICHHBIX 3aKOHOM (IUCTIO3UTUBHOCTD ).

'K P® mpoBo3sriamaer 6ecrpensiTCTBEHHOE OCYILIECTBICHUE TPaKIaHCKUX
npaB U HEAOMYCTUMOCTh IPOU3BOJBHOIO BMENIATENLCTBA KOTO-IMOO B YacTHBIC
nena. «['paxknanckue mpaBa MOTYT OBITh OTPAaHUYEHBI HA OCHOBAaHUH (DeZIepaIbHOTO
3aKOHa U TOJBKO B TOW Mepe, B Kakoil 3TO HEOOXOJMMO B IEJSIX 3alIUThl OCHOB
KOHCTUTYIIMOHHOTO CTpPOS, HPABCTBEHHOCTH, 3I0pPOBbs, NPaB W 3aKOHHBIX
UHTEPECOB JIpYrMX JUL, oOecriedeHrue OOOpOHBI CTpaHbl M 0€30MacHOCTH

rocygapcta» (1. 2 c¢t. 1 'K P®). K 3Tum ocHOBaHUSM OrpaHUYEHUS TPAKIAHCKUX

1 T'paxaaHcKkuii kogeke Poceuiickoin Pepepaumn: Yactn nepsas, BTopas, TpeTba (o coctoaHuto Ha 20 pespana 2015
roa). — Hosocnbupck, 2015.
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MpaB, BOJIU YYACTHUKOB I'PAXK/IAHCKUX IMPABOOTHOILIECHUA MOXKHO JJOOABUTH 11€JIEBOE
Ha3HAYEHUE MCIOJIB3YyeMOro Ojara, OXpaHy OKpY>Karolled Cpelibl, MPUPOILI U
KYJbTYPHBIX [IEHHOCTEH. >

[TonoxxeHne y4YaCTHUKOB Tpa)KJaHCKUX TMPABOOTHOIIECHUM OMpeaensercs
XapakTepoM JTUX OTHOmeHuW. lIpeporarnBa MMyYILIECTBEHHBIX OTHOLICHUW B
npeaMeTe Tpa)XKJaHCKOro MpaBa, UX TOBAPHO-JICHEKHBIM, CTOUMOCTHBIA XapaKTep
00yCIIOBIMBAIOT HMMYIIIECTBEHHYIO CaMOCTOSITEIBHOCTh WX YYacTHUKOB. OHU
BBICTYNIAIOT B KadecTBe oOJjagareneid 000COOJEHHOTO UMYIIECTBA, HaACIEHHBIX
pacnopsAIuTEeNbHON CAMOCTOSATENbHOCTHIO.

[IpaBo o0OnagaTh MMYIIECTBOM M COBEpUIaTh CAEJIKH C HUM BXOJUT B
cozmepxanue mpaBocmocobHocTu rpaxkaanuHa (cr. 18 'K P®d). MmymecTBennas
000CO0JIEHHOCTh TPU3HAETCS KOHCTUTYUPYIOUIUM TPU3HAKOM IOPUIUYECKOTO
nuna. «CoOCTBEHHUK B IMPaBe MO CBOEMY YCMOTPEHHUIO COBEPIIATH B OTHOIICHUU
MPUHAJIEKAIETO €My UMYIIECTBA JIFOObIC ACHCTBUSI, HE MPOTUBOPEUAIIE 3aKOHY
U JpPYTUM TNPaBOBBIM aKTaM W HE HApYIIAIOIIME NpaBa U OXPAHSIEMBIE 3aKOHOM
uHTEpechl Apyrux Jmid..» (m. 2 cr. 209 T'K P®). 'K P® mnpososriamaer
HEMPUKOCHOBEHHOCTH cOOCTBEHHOCTH (1. 1 cT. 1 K PD).

[Ipu3nanue  HEOOXOIUMOCTH  OECHPENITCTBEHHOIO  OCYIIECTBIICHUS
TPOKIAHCKUX TIpaB BIEYET 3a COOOM 3ammUTy TPaXTAHCKUX TIpaB  OT
npaBoHapyuieHui. [IpaBo Ha 3amUTy, Kak U CyOBEKTUBHOE TPAXKIAHCKOE MPABO B
1IEJIOM, €CTh M€pa BO3MOXHOTO MOBEJACHUSI YIIPABOMOUYEHHOTO JIMI[A U BKIIOYAET U
BKJIIOYA€T B Ce€0sl HECKOJIBKO BO3MOXKHOCTEH, O0O0ECHEeUMBAIOIIMX pPEaATU3ALMIO
CyOBEKTUBHOTO TIpaBa Ha pPa3IWYyHbIX €€ dTalnax U B PA3TUYHBIX CUTYyalUsX.
YYacTHUKM TpaKJAaHCKUX MPABOOTHOIICHUH MMEIOT paBHOE IMPAaBO Ha 3alIUTy U
CBOOOJHBI B BBIOOpPE KOHKPETHOM BO3MOXXHOCTH 3alllUThl (PaBEHCTBO U

JIMCIO3UTUBHOCTE).'©

15 TpaxaaHcKkuii Kogeke Poceuiickoin depepaummn: Yactu nepsas, BTopas, TpeTba (no coctoaHuio Ha 20 pespana 2015
rog). — Hosocnbupck, 2015.
16 Nosopues B.A. MoHATME UCKAlouMTenbHOro npasa // Mpobaembl COBPEMEHHOrO rpaXKAaHCKoro npasa. - M..:
Mporpecc, 2015. C.144.
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Camo3aiura rpakJJaHCKUX MpaB U MPUMEHEHUE MPETIOCTABICHHBIX 3aKOHOM
MEp OIEPaTUBHOTO BO3ACHCTBUS, MPEANOJaramiiie COOCTBEHHbIC JEUCTBUS
yIPAaBOMOYEHHOIO JIMI[A, CBSI3aHbl C TAaKUM 3JEMEHTOM AaBTOHOMHH BOJH, Kak
uHunuaruBa.  OOpailleHHe K  KOMIETEHTHbIM  T'OCYJapCTBEHHBIM  WJIU
0OI111eCTBEHHBIM OpraHaM ¢ TpeOOBaHWEM MPUMEHHUTH K MPABOHAPYIIUTETIO MEPHI
roCyJJapCTBEHHO- MPUHYIUTEIBHOTO XapakTepa, B TOM YHCIE 33JeHCTBOBATh
MEXaHM3M  TIPaXJAaHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH,  Pa3BUBAET  TaKylo
XapaKTEPUCTUKY METOJa TPakIaHCKOTo MpaBa, KaK PaBEHCTBO CTOPOH, TaK Kak
CHOpPBI MEXKJYy HUMH pa3peuiaeT opraH, HE CBA3aHHBIM B aJMHUHHCTPAaTUBHOM B
aIMHHUCTPATHBHOM OTHOIICHUH HH C OJHOM U3 CTOPOH. !

Cr. 12 TK PO® comepXdAT OTKpBITBIA INEPEYEHb CIIOCOOOB 3aIUThHI
rpaXIaHCKUX IPaB, KOTOPbIE MOTYT MPUMEHSATHCSA STUMHA OPTaHAMU B 3aBUCUMOCTHU
OT 00BEKTA U XapaKTepa HapyUIECHUs 3alUIIaeMOro npasa. B 0CHOBHOM OHH HOCSIT
BOCCTAaHOBHUTENIbHBIA Xapakrep. B rpaxmaHckoM IMpaBe MNPUHYXKICHHE IO
OTHOUIEHHUIO K JPYTMM CpEICTBaM IPABOBOTO BO3JEHCTBHUS (IIPEXJE BCETO —
HaJIEJICHUIO MPABOM U BO3JI0KEHUIO 00513aHHOCTH ) UTPAET BCIIOMOTaTENIbHYO POJIb,
MOCKOJIBKY 3Ta OTPAcCilb PETryJIUPYeT HOPMaAJIbHbIE OTHOLLIEHUS B OOIIECTBE.

OcobeHHocTH rPak1aHCKO-TIPABOBOM OTBETCTBEHHOCTH — eé
MMYILECTBEHHBIN XapaKTep, KOMIICHCAIIMOHHBIM XapakTep, MPUHLHUII IOJHOTO
BO3MEILIEHUS Bpeaa Wid YOBITKOB. Bo3znelcTBue OKa3bIBaeTCsi HE TOJBKO Ha
JUYHOCTH MPAaBOHAPYIIUTENS, CKOJBKO HA €r0 UMYILECTBEHHYIO cpepy yKa3aHHBIX
B 3aKOHE TpeTbuX Jaul. Jlaxke 3amura JHMYHBIX HEUMYLIECTBEHHBIX IIPaB
MpeAyCMaTpUBaEeT HMMYILECTBEHHO-CTOMMOCTHBIE MEphl BO3ACHCTBHS, HAaIpUMEp
JeHeXKHYI0 KoMreHcaruio (1. 151, . 5 c1. 152 'K PD).

JInst rpa’kaaHCKOro mpaBa BaXKHbI HE IITpaHble MEPhI, a BOCCTAHOBIICHHUE
UMYLIECTBEHHO WM JIMYHO-IPABOBOIO IIOJOKEHMS, KOTOPOE CYILECTBOBAJIO 10
dakta mpaBoHapyieHus. «JIuio, mpaBo KOTOPOro HAPYIIEHO, MOXET TpeOOBaTh

MOJIHOTO BO3MEUIEHUSI NPUIMHEHHBIX eMY YOBITKOB...» (1. 1 ¢T.15 'K P®). «Ymnara

17 Nomosckuii B.[1. O meToae NpaBoBOro peryamposaHua. // *ypHan poccuiickoro npasa. - 2015. - Ne4/5. - C.93.
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HAaCTPOMKM M BO3MEUICHUE YOBITKOB B ClIydyae HEHAJICKAIIEr0 HCIOJHEHUS
00s13aTeNbCTBA HE OCBOOOXKAAIOT JOJKHHUKA OT HCIOJHEHUs 0053aTeNbCTB B
Hatype...» (1. 1 ¢1.396 'K P®). MckinrodueHue u3 o0Iero npapuia NpeacTaBiIseT
co0o¥i anbTepHATUBHBIN MPUHILIMI BO3MEILEHUS Bpeia: «Y JOBIETBOPSA TPEOOBaHUS
O BO3MEILIEHUHU Bpela, CyJ B COOTBETCTBUU C OOCTOSITENbCTBAMH Jiefia 00s3bIBACT
JUI0, OTBETCTBEHHOE 3a MNPUYMHEHHE Bpela, BO3MECTHTb BpEIl B HaType
(mMpenocTaBUTh BElb TOTO K€ POJia U KaueCTBa, UCIIPABUTh MOBPEKAEHHYIO BEIllb U
T.I.) WIK BO3MECTUTh NPUYMHEHHBIE YObITKM (MyHKT 2 ctarbu 15)»(ct. 1082 'K
P®). 3nech coxpansieTcs JulIb 00U MPUHIIKII TIOJIHOTO BO3MeIIeHus Bpeaa (1.1
cr. 1064 TK P®).!8

Crennukoii COBpEMEHHOTO 3Tara pa3BUTHS TPaKJAHCKOTO MpaBa sIBIISIETCS
€ro INPUMEHEHHWE K HMYIIECTBEHHBIM OTHOUIEHUSM, OCHOBAaHHbBIM Ha
aIMUHUCTPATUBHOM WJIM MHOM BJIACTHOM MOAYMHEHHH OJHOW CTOPOHBI IPYTOH, B
TOM 4YHCJI€ K HaJOTOBBIM WM JAPYyrUM (UHAHCOBBIM M aJIMHUHUCTPATUBHBIM
otHomeHusiM (1. 3 ct. 2 'K P®). Ho 3T0 momyckaeTcst TOJIBKO B Cly4asix, MPsSiMO
IPEeayCMOTPEHHBIX 3aKOHOJATEIbCTBOM.

B npuHnOMne rpaxx1aHckoe NpaBo YCTAHABIMBAET B LIEJIOM €AUHBIN ITPaBOBOU
PEXUM 17151 BCEX OTHOILICHUM: KaK C YUYaCTUEM TpaKJaHUHA-TOTPEOUTENS, TaK U C
y4acTUEM MPEANPUHUMATEIbCKUX CTPYKTYp. XOTS CHOPBI C y4aCTHEM TpaKJaH-
NoTpeOuTeNnel — 3TO CHOPBI, OTHOCSIIHMECS K BEJEHUIO OOLIUX CYAOB, a CIIOPHI, B
KOTOpBIX, C OO0EMX CTOPOH Y4YacTBYIOT MpEeANpUHUMATENH, - 3TO CIOPBHI,
MO/IBE/IOMCTBEHHbIE, KaK IMPaBUJIO, apOUTPaKHBIM CyJlaM, HO M OOILIue Cyabl, U
apOUTpaXKHBIE IPUMEHSIOT OHO U TO XK€ — IPAXKIAHCKOE — 3aKOHOJATENLCTBO. !

VYcranaBnuBas oOmuil npaBoBoil pexkum, 'K olHOBpeMeHHO MNpOBOIUT
onpeAeEHHYIO uHjedpepeHuanmio MEXTY MpeaNPUHUMATEILCKUMHU
OTHOIIIEHUSIMH W OTHOUIICHHSIMU C Y4YacTHEM TpakJaHWHA Kak MOTpeOuTers,

KOTOpast MPOXOAUT Yepe3 BCE MHCTUTYThI (COOCTBEHHOCTH, JJOTOBOPHBIE U T.1T.).

18 MparkaaHCcKkuii Kogeke Poceuiickoin Deaepaumm: Yactn nepsas, BTopas, TpeTba (no coctoaHuio Ha 20 despana 2015
roa). — Hosocubumpck, 2015.
19 Nomosckuii B.[1. O meToae NpaBoBOro peryamposaHua. // MypHan poccuiickoro npasa. - 2015. - Ne4/5. - C.94,
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Paznuana mepa cBOOOABI W Mepa OTBETCTBEHHOCTH Ui MOTpeOUTened u
npennpunumareneii. B I'K Hamedena nunHus Ha 3ammTy (B MEPBYIO O4Yepeib, CO
CTOPOHBI TOCY/IAapCTBA) IpaKJaHWHA-TIOTPEOUTENsT Kak Oojiee Kak Ooiee crmaboii
CTOPOHBI, OJIIHAaKO OHAa HE BO BCEX CIlydasx MOAKpPEIJICHa KOHKPETHBIMU
mexaHu3mamu. Enié Menee 0JIHO3HAUYHO peniaeTcs BOMpoc 0 cBOOOE T0roBopa.

Hanmpumep, ydyacTHMKaM TpaxJaaHCKOTO 000poTa  MPEeIoCTaBIsETCS
BO3MOKHOCTh HCIIOJIHUTh 00S3aTE€IbCTBO JIOCPOYHO, €CIM 3TO HE 3alpEIIeHO
3aKOHOM, WHBIMH TIPaBOBBIMH aKTaMH WM YCJIOBUSMH 00s3aTeNbCcTBa THOO HE
BBITEKAET U3 CyIlecTBa 00s3aTenbcTBa. B TO ke Bpemsi TOCPOUHOE HCIIOIHEHUE
00s13aTeNbCTBA, CBSI3aHHOTO C  OCYILECTBIEHUEM ero CTOpOHAMU
MPEeANPUHUMATEIBCKOTO MPEANPUHUMATENBCKON  IEATEIBHOCTH, JIOIYCKaeTCs
TOJIBKO TOTJa, KOTJa 3TO MPSAMO MPETYCMOTPEHO 3aKOHOM, WHBIMHU IPABOBBIMU
aKTaMU WU YCIOBUSMHU OO0S3aTENbCTBA WM BBITEKAET M3 OOBIYAEB JEIIOBOTO
obopora WM CyllecTBa 00S3aTenbCTBa, T.€. JIEWCTBYET JABE IMPSIMO
IIPOTHUBOIIOJIOKHBIE MPE3YMITIIUU: JIJIS1 IPENTPUHUMATENCH — MPOTUB BO3MOKHOCTU
JOCPOYHOTO HCIIOJIHEHUSI OOCTOATENhCTBA W IS BCEX HMHBIX YYaCTHHUKOB
IpakIaHCKOTO 000pOTa — B MOJIB3Y Takoi Bo3MoxHOCTH (cT. 315 'K P®).2°

B cr.321 u 322 T'K P® comepxurcs yka3aHue Ha TO, 4YTO IIpHU
MHOXECTBEHHOCTH KPEAUTOB Y OJHOTO JOJDKHHMKA, TaKWE COAOJKHUKUA U TaKUE
COKpPEAUTOPhl NPU3HAIOTCA JOJEBBIMU. OTO O3HA4YaeT, YTO KaXAbld U3
COJIOJIPKHUKOB JIOJIKEH HCTIONHSTD, a KX bl U3 COKPEIUTOPOB BIIpaBe TpeOOBaTh
UCIIOJIHEHHE 0053aTeNbCcTBA TOJIBKO B Ipejaeniax cBoei aoiu. B To xe Bpems B
0053aTeNnbCTBE, CBSI3aHHOM C MPEINPUHUMATEIBCKOMN IeATENHHOCTHIO, BCE 0OCTOUT
HA00OPOT: BCE COKPEAUTOPHI U BCE COJOJKHUKH MPEATIONAratoTcsl COMUIapHbIMHU,
T.€. K&Kl U3 COKPEAUTOPOB BIpaBe TPeOOBATh HCIIOJHEHUS 00s3aTEIbCTBA B

CBOIO IIOJIB3Yy B IIOJIHOM O6’béM€, a K&)K,Z[I)Iﬁ N3 COAOJIZKHHNKOM 00s3aH 110

2 IpamaaHcKuii kogeke Poceuiickoin Pepepauun: Yactn nepsas, BTopas, TpeTbaA (o coctoaHuio Ha 20 pespana 2015
roa). — Hosocnbupck, 2015.
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TpeOOBaHUIO KPEAUTOpPA U MO €ro BBIOOPY HCIOJHUTH 00S3aTENICTBO B MOJHOM
00béMe. ConmaapHasi OTBETCTBEHHOCTb — 3TO MOBBIIIEHHAS] OTBETCTBEHHOCTb.

Craress 310 I'K P® ycraHaBiuBaer, 4YTO OJHOCTOPOHHUN OTKa3 OT
UCIIOJIHEHHUSI ~ 00s3aTelNbCTBA  HEAOMYCTHUM, 33  MCKJIIOYEHHEM  CIIy4aes,
YCTaHOBJIEHHBIX 3aKOHOM. HO 1 mpeanpuHUMarenbCKUX OTHOLIEHUM JIeNaeTcs
UCKJIIOUEHHE: OJHOCTOPOHHUN OTKa3 OT MHCIOIHEHUS 0053aTelbCTBa MEXIY
OPEANPUHUMATENSAMH JOIYCKAETCA U B TEX CIIydasx, KOTJa 3TO MPEILyCMOTPEHO
JOTOBOPOM.

Ocoboe 3HaueHWEe MMEET pa3Iudue, MPOBEIEHHOE B CTAaThe, TOCBAMEHHON
OCHOBaHMSIM OTBETCTBEHHOCTH 3a HapylueHue oOs3atenbcTB. Benen 3a Konekcom
1964 r. Hoseiii Koaekc npenocTtaBisieT NOJKHUKY, HE HCIHOJHUBIIEMY HWIU
Ha[uIeKamuM  o0pa3oM  HCHOJHUBIIEMY  0053aTE€IbCTBO,  BO3MOXKHOCTh
0CBOOOJUTHCS OT OTBETCTBEHHOCTH, JOKa3aB OTCYTCTBUE CBOEH BUHBI (HApyLIEHUE
00s13aTENbCTBA HE CBA3aHO HHU C YMBICIOM, HU C HEOCTOPOKHOCTBIO JOJIKHUKA).
Nuoe pemenune conepxurcs B Koaexkce 1994 r. B oTHOWIEHMHM HapylIeHUs
00s13aTeNBCTBA MTPU OCYIIECTBICHUH NPEATPUHUMATEIBCKOM AesTeIbHOCTH. B 3TOM
cilydae JEHCTBYIOT MPSMO IPOTHBOIOJIOKHBIM NPHHLMIY BHHBI «IIPUHLMUI
npouieHus». [locnennuii 03Havaer, 4To AOJKHUK OTBEYAET 3a HEUCIIOJHEHUE WU
HEHaJJIeKAaIllee MCIONHEHHE 00s3aTebCTBA HE3aBUCUMO OT HaJIWYHUS WU
OTCYTCTBHUSI BUHBI B HApyLIEHUU 00s13aTesIbCTBA. OCBOOOXK1a€T OT OTBETCTBEHHOCTH
TOJIBKO JICWCTBHE HEMpPEeoNoNIMMON cwuibl. B psne cimydaeB mpodeccruoHanbHbIN
YYaCTHHK TPaKJIaHCKOTO 000poTa HECET OTBETCTBEHHOCTh M 3a JICUCTBHE
HEONPEJETUMON CHIIBI, @ OT OTBETCTBEHHOCTH €r0 OCBOOOXIAET TOJBKO YMBICEI
HOTEpIEBIIEro. !

OOmast TeHaeHUUs pPa3BUTHA TPAKIAHCKOIO IMpaBa M 3aKOHOJATEIbCTBA
COCTOUT B pacHIMpeHuu cdepbl AEUCTBUSA AMCIO3UTUBHBIX HOPM U OpPUEHTALIUU

UMIIEPATUBHBIX HOPM Ha 3aIUTy 0ojiee ciaboi CTOPOHBI TPABOOTHOIICHHUS.

21 Toncroni FOXK. MeTog, npaBoBoro perynnmposaHns u ero ucciegosartenu // NMpasosegeHne. — 2015. - Ne 6. - C.110.
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2.2 IIpu3HAKH IpakIaHCKOI0 NMpaBa

Kak u Bcsikas cucrema, rpaxkJJaHCKOe MPaBo MPEICTaBIsSIET COOOM €IMHCTBO
3aKOHOMEPHO PACIIOJNIOKEHHBIX M HaXOJSIIIMXCS BO B3aWUMHOM CBS3M YacTe U
npejroaraeT He TOJIbKO €IMHCTBO, HO U Auddepenuunanuio. Bxoasiue B npeaMer
TPaXTAHCKOTO  TIpaBa  OOINECTBEHHBIC OTHOUICHHUS  TOJPA3JCISIIOTCS  Ha
onpenenéHHble TPYNIbl, COCTaBJISIOUME MPEAMETHl TPAKIAHCKOTO TMpaBa U
MHCTUTYTOB I'Pa’KJaHCKOTO IpaBa.

[lox mpaBOBBIM HMHCTUTYTOM MOHHUMAIOT 3aKOHOAATEIBHO 00OCOOJICHHYIO
COBOKYITHOCTb MPaBOBBIX HOPM, 00ECIEUMBAIOIINX KOMIIJIEKCHOE PEryJIMpOBaHUE
ONPEACTIEHHON OTHOCUTEIBHO CaMOCTOATENIIBHOW TPYIIBI  OJHOPOIHBIX U
B3aMMOCBSI3aHHBIX OOIECTBEHHBIX OTHOIICHUH (MM MX OJHOPOJIHBIX CTOPOH). To
€CTb JUIi MHCTUTyTa TIIpaBa XapaKTE€pPHbl OJIHOCTOPOHHOCTh COJIEp>KaHUS,
KOMILUTEKCHOCTb [TPABOBOT'0 PETYJIIMPOBAHUS U 3aKOHOJATEIbHAsi 000CO0JIEHHOCTbD.

[lomotpacns mpaBa mpexacraBiasieT co0OMl COBOKYIHOCTh HECKOJIBKHX
OJTHOPOJHBIX M MPEMETHO B3aMMOCBS3aHHBIX TPAXKIaHCKO-TIPABOBBIX HHCTUTYTOB
U UMEET CBOM MOJ0TPACIIeBbIe MPEAMET U METO/] PEryTUPOBAHUSI.

B Teopum mpaBa AMCKYTHPYETCS BOINPOC O CYOMHCTUTYTax IIpaBa U
KOMIUIEKCHBIX OTpaciiiax npasa. Hampumep: rpaxkiaHckoe mpaBo — OTpaciib Mpasa;
€ro IMoAOTpacib — O005A3aTEIbCTBEHHOE IPABO; €r0 MHCTUTYT — BO3MELICHHE
MopaipHOrO  Bpema.  Otpacnu  mpaBa;  rpaxkaaHckoe,  (pUHaHCOBOE,
aJIMMHHMCTPATUBHOE; KOMIUIEKCHAasl OTpaciib — aKIMOHEpHoe INpaBo. Eciau nepBas
MO3UIUSL  HAXOJUT ONpeAENEHHOE TOATBEPXKACHUE B 3aKOHOJATENbCTBE H
MIPaBONPUMEHUTENFHON MPAKTUKE, TO BO BTOPOM CIy4yae MPOUCXOIUT CMEIICHHE
oTpacJei pasa, HAyYKH U 3aKOHOIaTeIbCTBA. >

Tak xak OTHOIICHUS U CBSI3U TPaXKIaHCKO-TIPABOBBIX HOPM OIPEIENISIFOTCS HE

camMu 1o cebe HOpMaMH TpaBa, HOPMATUBHBIMU aKTaMH, a OOIIECTBEHHBIMHU

22 I'pawpaHckoe npaso. Y.1. / Nog pea. A.N. Cepreesa. — M., 2015. C.254.
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OTHOILLIEHUSIMH, PEryJUpyEeMbIMH STUMU HOpPMamu, HEOOXOIHWMO pa3anuvarh
CHUCTEMY I'PaXXIAHCKOIO IPaBa U IPaK JaHCKOI'0 3aKOHOATEIIbCTBA.

Bo-nepBeiX, B cHCTEMY TI'pa)XJaHCKOI'O0 3aKOHOJATEIbCTBA BXOIAT TOJIBKO
HOPMBI, comepxkanmecs B 'K M B NPHUHATBIX B COOTBETCTBHUM C HUM HHBIX
(enepanbHBIX 3aKOHAX, PETYJIUPYIOUINX I'Pa)XIaHCKO-IIPABOBbIE OTHOIIECHHUA (TI. 2
cr.3 I'K P®). B cucremy mnpaBa BXOIAT U JApYrue€ IOPUIAMYECKHUE HOPMBI,
comepxamuecs B ykazax I[Ipesmmenra Poccuiickorn ®denepannn, mMOCTaHOBIEHUIX
[IpaButensctBa Poccuiickoit @epepauuu, akrtax @enepaibHbIX OPraHoB
WCIIOJIHUTENIPHON BIAcTH, B aKTaX MYHUIMIAIBHBIX 00pa30BaHUMN, FOPUINUECKUX
aun. Kpome TOro, B cuctemy npaBa BXOAST IPaBOBbIE OObIYaW U IPABOBBIC
MIPELEECHTHI, KOTOPBIE HAPSAAY C HOPMATUBHBIMHU AKTAMHU SIBJISIIOTCS NCTOYHHKAMHU
IPa’kIAHCKOIO MpaBa, HO HE BXOIAT B IPAXJAHCKOE 3aKOHOIATEIbCTBO.

Bo-BTOpBIX, OTpacip mnpaBa (B YaCTHOCTH, TPAXIAHCKOE MPaBO), UMEIOIIas
€OUHBIA TPEAMET M METOJ PETYIUMPOBAHHUS, OTIMYAECTCS BBICOKOM CTENEHBIO
onHOpoAHOCTH. OTpacib 3aKOHOJATENbCTBA (B  YAaCTHOCTH, IPaXJAaHCKOE
3aKOHOJIATEIbCTBO) HE UMEET €AUHOTO METO/A, BBIACIAETCS TOJBKO MO MPEAMETY
pEeryJIMpoBaHMsl, BKJIIOYAIOIIET0 B ce0s BechbMa pasiuyHble OTHolieHus. He
COBIAAAIOT, XOTS U UMEIOT MHOTO OOIIEro U BO3JEHCTBYIOT IPYT HA Apyra, CUCTEMa
OTPAacI¥ IPaXJAHCKOT0 IpaBa U CUCTEMa HAyKU IPAKIAHCKOTO IpaBa.

Cucrema oTpaciy rpakJaHCKOro rnpaBa Kak €IMHCTBO U auddepeHumanus

OCHOBHBIX COCTaBIISFONINX €€ COJepKaHNE CTPYKTYPHBIX YacTEH BKIIFOYACT B CEOS:
1. OO61re (OCHOBHBIE) MOJIOKEHUSI:

1.1 IloHsaTme rpaxgaHCKOro mnpasa, €ro HpeIMeET, METOJ, NPUHIUIBLI U
byHKINH.
1.2 IlonsTue, cTpyKTypa M NpUMEHEHNE TPAXKIAHCKOTO 3aKOHOJATEIBCTBA.

1.3 OOmas xapakTepUCTHKa OCHOBAaHWI BO3HUKHOBEHHWS, W3MEHEHHS U

IpEeKpaIeHs TPaXAAHCKUX MPaB U 00s13aHHOCTEN.

1.4 OOmue yciroBus OCYIIECTBICHUS TPAKITAHCKUX TPaB, WCIOJHEHUS

00s13aHHOCTEHN U c1TOCOObI 3alTUThI IPAXKIaHCKUX IPaB.
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1.5 CyObexTsl rpaX/1aHCKUX NMPABOOTHOLICHUH.
1.6  OOBEKTHI rpakIaHCKUX MPABOOTHOLICHUH.

1.7 Cpenxn.

1.8 IIpencraBUTENbCTBO.

1.9  Cpoku u uckoBasi JaBHOCT.

2. [IpaBo COOCTBEHHOCTHU U WHBIC BEIIIHbBIE TIPaBa:

2.1 OOmue noJioXkeHusl 0 TpaBe COOCTBEHHOCTH (MOHSATHUE, COJIepIKaHUE,

00BEKTHI, CyObEKThI, OCHOBAHHSI BOSHUKHOBEHHMSI M TPEKPAITICHUE).
2.2 ®opmbl maBa COOCTBEHHOCTH.

2.3 OO6mmue monoxeHust 00 MHBIX BEIHBIX MpaBax (MOHATHE, COACPKAHUE,

00BEKTHI, CyOBEKThI, OCHOBaHHS BOSHUKHOBEHUS U MPEKPAILICHHE).
2.4 Knaccuduxanus BEIIHBIX MPaB.
2.5 IlpaBo oOmieit COOCTBEHHOCTH.

2.6  3amuTa rpaBa COOCTBEHHOCTH M MHBIX BEIIHBIX MPaB.

3.00s3aTeNbCTBEHHOE MPABO:

3.1 Oo6m1ee nojtokeHue 00 00s13aTeNbCTBAX.

3.2 JloroBopHbIE 0053aTENbCTBA:

a) 00s13aTENLCTRA IO MTepeAavr HMYIIECTBA B TPAaBO COOCTBEHHOCTH WJIH HHOE
BEII[HOE TPaBo;

0) 0053aTeTBLCTBO IO BBHITTOJIHEHHUIO padoT;

B) 00513aTENIHLCTBA 110 OKA3aHUIO YCIYT:

TPaHCIIOPTHBIE 0053aTEILCTBA;

00s13aTenbCTBA IO pacuéTaM U KPEIUTOBAHHIO, 0AHKOBCKHE CHICIIKH;

00513aTETBCTBO TI0 XPAHCHHUIO;

00513aTeNbCTBA TIO CTPAXOBAHUIO;

') 0053aTEIBLCTBO IO COBMECTHOM JICSITEILHOCTH;

1) OJTHOCTOPOHHHUE 00513aTeIbCTRA;
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€) CMeIlIaHHbIe 00s3aTeIbCTRA.

3.3 BaegoroBopHbie 00s3aTEIbCTBRA:

a) 00s3aTeNnbCTBa BCIIEICTBUE PUYMHEHUS BPEIa;

0) 00s13aTeIbCTBA BCIICACTBUE HEOCHOBATEIBHOTO 00OTaIICHUS.

4. JInuHbIe HEUMYIIIECTBEHHBIE MPaBA.

5. IIpaBa Ha pe3yJIbTaThl TBOPUYECKOW NEATEILHOCTH.

6. Haciencreennoe mpaso.??

B »aTo0#t cucTtemMe MOXHO 3aMETHTh OTIOJIOCKM CHCTEMBI IIpeaMeTa
TPAKIAHCKOTO TMpaBa, OOBEKTOB T'PaXKIaHCKUX MPABOOTHOIICHWH, a Takxke ¢
HEJ0CTATOYHYIO YETKOCTh U Pa3pabOTaHHOCTb.

OOmue (OCHOBHBIE) TMOJOXKEHUS TPAKTAHCKOTO TpaBa HE MOTYT OBITh
KBJIM(PUITUPOBAHBI HU B Ka4Y€CTBE CYOMHCTUTYTa, HU B KQU€CTBE MHCTUTYTa, HU B
KadecTBe moaoTpaciu mpaBa. OHU coaep)KaT HOPMBI, KOTOPhIE MPUMEHUMBI TIPH
PEryJIMPOBAHUH BCEX TPAKTAHCKUX MPABOOTHOIIEHUH, pACTIPOCTPAHSIIOTCS Ha BECh
OpeAMET TPAKIAHCKOTO TpaBa, OTPAXKAIOT €ro  OJHOPOIAHOCTh, CIIy>KaT
OOBETUHSAIONIMM HAYaJioM JUISl OCTAJIBHBIX JJIEMEHTOB CHCTEMBI T'PakIaHCKOTO
paBa, MPEICTaBISIIOT CBOCOOPA3HBIN IOPUINUYECKO-TEXHUUECKUN armapar Ui uX
WCIIOJIb30BaHUs, O0JIEr4ar0T MPAaKTHYCCKOE MPUMEHEHHE TPaXkKJIaHCKOTO TpaBa U
IPaKIAHCKOTO 3aKOHOIATEeNhCTBA. B MX paMKax BBIIEISAIOT, HAIPUMED, HHCTUTY THI
3alUThI TPAXKAAHCKUX NPAB, MHCTUTYThI FOPUAMYECKOTO JIMIA, MHCTUTYThI LIEHHBIX
Oymar, WHCTUTYT CIIEIOK, MHCTUTYT UCKOBOW AaBHOCTH. HO HecMOTps Ha TO, 4TO
OHM BXOJST B 00J1€€ KpyIHbIE IPYIITbI 00IIECTBEHHBIX OTHOLIEHUH, BPSIIT JIU MOKHO
TOBOPHUTH O «ITOJAOTPACIH JTUID | T.I1.

OcranbHble TPyNIbl OTHOLIEHUH (CO 2 MO 5) MOCTENEHHO MPUOOPENH CTaTyC
MOJIOTpAciel TrpaXAaHCKOro ImpaBa. OHM OTPAXKAOT CaMbl€ 3HAYUTEIBHBIE H
cnerupuyeckue BU/IBI 00111eCTBEHHBIX OTHOIIECHU M B npeaMeTe

rpakIaHCKO-IIPABOBOTO PETyIUPOBAHUSI.

2 I'pawpaHckoe npaso. Y.1. / Nog pea. A.N. Cepreesa. — M., 2015. C.257.
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Takas mogoTpacip, Kak «MpaBO COOCTBEHHOCTH M HMHBIC BEIHBIC MPaBay
pErylupyeT OTHOIICHUS, OMOCPEAYIOIINE CTaTUKY WMYIIECTBEHHBIX OTHOIIICHHI.
3/1ech NMPUCYTCTBYET KOMIUIEKC HOPM OOILIEro xapakrepa: O HpUOOpETEeHUH U
IpEeKpaIieHUH MpaBa COOCTBEHHOCTH, €ro 3amuTe 1 Jip. OcTanbHble HOPMBI MOYKHO
KJ1accu(pUIMPOBaTh MO (GopMaM COOCTBEHHOCTH (IJIFOC HOPMBI, PETryJIUPYIONINE
OTHOILIEHUS 00111el COOCTBEHHOCTH ), IO 0OBEKTAaM BELIHBIX MPaB U T.II.

Camoii kpymHOW 1o 00BEMY M Hambojee pa3paboTaHHON B Tpa)KJaHCKOM
pase ABJISIETCS TOA0TPACHb 003aTeIbCTBEHHOTO MTPaBa, ONOCPEAy IIiasi JUHAMUKY
MMYIIECTBEHHBIX OTHOIIEHUM, OTHOIIEHUS HSKOHOMHUYECKOTO, TPaXXITaHCKOTO
obopota. E€ «00111y10 4acTh)» COCTABIISIOT HOPMbI, PETYIUPYIOIINE BOZHUKHOBEHHE
0053aTeNbCTB, UX UCTIOJTHEHHE, MEPhl 00ECTeUeHUsI UCTIOTHEHHsI, OTBETCTBEHHOCTD
3a HEUCNoJHeHue U (WIM) HeHaJIexallee HWCIOTHEHUE, HWHbIE CIOCOObI
MpeKpaneHus: 00s13aTeNbCTB.

«Oco0OeHHasl 4acTb» HE BCEr/a MOXKET MOJHATHCSA C YPOBHS KOHCTATALUH
¢dakTa — HanpuMep, CyIIeCTBOBAHUE TAKOTO BHJIa JOTOBOPOB, KaK KyTIUIA-TIPOAaKa,
70 YPOBHSI aHanu3a U 00001eHus. B cBA3M ¢ 3TUM Hapsay ¢ OOMIMM MOHSATUEM
«00s3aTeNIbCTBA IO OKA3aHHUIO YCIYr» B CHUCTEMY TIIOMAJaeT YacTHOE MOHSITHE
«o0s3aTeNbCTBA MO CTpaxoBaHUIO». Hukoum oOpaszom He ymaiss crneuupuky
MOCJICTHUX, KOTOpasl TO3BOJSET OTIASIbHBIM HCCIIEA0BATEIsIM HAcTauBaTh Ha
BBIJIEJIEHUU TUX OTHOILIEHUH B MOJAOTPACIIb CTPAXOBOTO IIpaBa, BCE ke HEOOX0IMMO
IPU3HATD, YTO MOMOOHBIN MMOX01 HAPYIIAET YUCTOTY KiIacCUpuKarmm.*

bonpmum auHamMu3MoM oTiiMyaeTcs noaotpacib «lIpaBa Ha pe3ynbTaThl
TBOPYECKOW NEATEILHOCTH». B €€ mpenMer BXOMSIT KaK WMYIIECTBEHHBIC, TaK U
JUYHBbIE HEHMYILECTBEHHbIE OTHOIIEHHUS. OHa peryjaupyer CTaTuKy OTHOIIEHUMN
(IpUHAUICKHOCTh, OCYIIECTBICHUE U 3aIUTY MPaB), UX IUHAMUKY (00s3aTeIHCTBA
O CO3/aHHI0, MKCIIOJIB30BAHUIO U OTUYXKJIECHUIO pe3yJbTaTOB TBOPUYECKOMH
NESTENBHOCTH). JTa MOAOTpacih TNpolUIa MyTh OT EAUHHYHBIX HOPM,

PETYIUPYIOIUEC OTHOIICHUS, CBA3AHHBIC C CO3JaHWCM, HCIIOJIB30BAHUCM MU T.H.

24 TpawpaHckoe npaso. Y.1. / Nog pea. A.N. Cepreesa. — M., 2015. C.260.
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MPOMU3BEICHUIN UCKYCCTBA, U300PETEHUM U T.II., 10 OJIOKA AaBTOPCKOTO U CMEXKHBIX C
HHM IpaB, NaTEHTHOTO MpaBa u T.]I.

N, HakoHew, HACIEACTBEHHOE NPaBO, KOTOPOE TAKXKE OMOCPEIYET TUHAMUKY
MMYILIECTBEHHBIX OTHOIICHUW, HO Hapsay C 2JIEMEHTaMH O0053aTeIbCTBEHHOTO
paBa COJIEPKUT B ce0e AIIEMEHTHI BEIIHBIX IPaB, HE COBIAJasi MOJHOCTHIO HU C
MIEPBBIM, HU C MOCIIECIHUM.

Ceituac Bc€ yalle roBopsT O MPEINPUHUMATEIHCKOM MPaBE, aKIIMOHEPHOM,
KWJIMITHOM, TPAHCIIOPTHOM, MOPCKOM, CTpaxoBoM U T.J1. Ho, Kak yke oTMeuanoch
paHee 3TO BONPOCHI CHUCTEMBI TPAXKIAHCKOTO 3aKOHOMATENIBCTBA, CUCTEMbI HAYKHU
IPAKJAHCKOTO TMpaBa W CHUCTEMBbl YYEOHBIX KYpCOB TPa)KIaHCKO-IIPABOBOM
CIEHHAIIM3ALIAH.

Uto K€ KacaeTcsi HEMOCPEICTBEHHO CHUCTEMbI IPaXXIaHCKOrO MpaBa, Kak
OTpacid TMpaBa, TO OHA HE OCTa€Tcsi HEU3MEHHOW. Pa3BuThe mPaBOBOTO
pEeryJMpOBaHUSl OTACIbHBIX BHUIOB OOIIECTBEHHBIX OTHOIICHUM TMPUBOJIUT K
000C00JIEHNI0 COOTBETCTBYIOIIMX TPYII MPABOBBIX HOPM, O0Opa30BAHHIO HOBBIX
WHCTUTYTOB TPAXIJAHCKOTO TIpaBa B MpeAenax yKa3aHHbIX CTPYKTYPHBIX

IO IPA3/ICIICHUN.
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3akJIl04YeHue

HUrak, mnpenmeroM TIpaXAaHCKOIO IpaBa  SBJISIOTCA JBE  T[PYIIILI
OOILIECTBEHHBIX OTHOIIEHUH. [I[pUMEHUTENBHO K MpEeIMETy TPa)XAaHCKOTO IpaBa
OTMEUYEHO CYUIECTBOBAHUE CTATYTHBIX (MHCTUTYLMOHAIBHBIX, OMNPEACISIONINX
IpaBOBOE TIOJOKEHUE) M 00s3aTeNIbCTBEHHBIX OTHolieHud. Kpome Toro,
BBIJICJISIIOTCS.  OTHOIIEHHMSI COOCTBEHHOCTH, O053aTE€IbCTBEHHBIE OTHOIICHHUS,
OTHOILLIEHUSI B cdepe TBOPYECKON JesATeNbHOCTH (MO TOBOJY pe3yJIbTaTOB
WHTEJUVIEKTYAJIbBHON  JI€ATEIbHOCTH), JIMYHBIE HEUMYIIECTBEHHBIE OTHOLUEHUS.
[locnenHue  ypaBHEHBI MO  XapakTepy  MPABOBOTO  PETYJIHUPOBAHUS  C
MMYIIECTBEHHBIMU OTHOIIEHUSIMHU.

NMymiecTBeHHbIE W HEUMYILECTBEHHBIE OTHOIIEHUSA, HE 00JaJarolime
BBIIICYKAa3aHHBIMU IIPU3HAKAMU, HE OTHOCATCA K MTPEAMETY T'PAXKIAHCKOTO IPaBa U
HE MOTYT pPEryJupoBarbcs ero HopMmamu. [Ipexne Bcero, 3T0 MMyIIECTBEHHBIE
OTHOILICHHS, OCHOBAaHHbIE HA 4/IMUHUCTPATUBHOM WJIX UHOM BJIACTHOM IIO{YMHEHUHU
OJIHOM CTOPOHBI JPYTroOil: HAIOTOBbIE M (DMHAHCOBBIE OTHOILIECHHS, OTHOIIEHUS IO
yIPaBJICHUIO TOCYJAPCTBEHHBIM W MHBIM ITYOJIMYHBIM WMYIIECTBOM, OTHOIICHUS,
BO3HUKAIOIIME  MEXAYy TIOCYyAapCTBEHHBIMH  oOpraHamu. VMyliecTBeHHbIE
OTHOWLIEHUS, BXOIAIIHME B IPEIMET TIPAXKIAHCKOTO IIpaBa, B CBOK OYEpenb
pa3meNstoTCsT Ha OTHOLIEHUS, CBSI3AHHBIE C IPUHAIJIEKHOCTBIO HMYLIECTBA
OTIpEIENIEHHBIM JIULIaM WU C YTPaBICHUEM UM JHOO0 C MEepexooM UMYIIECTBA OT
OJIHUX JIMI[ JAPYTUM, U IOPUAMYECKH O(OPMIISIOTCS C TIOMONIBIO BEIIHBIX,
KOPIIOPATHUBHBIX U 0053aTebCTBEHHBIX MPAB.

JInyHblE HEWMYIIECTBEHHBIC OTHOLICHUS, KaK TMPEIMET TPaKIaHCKO-
IPABOBOTO PETYIUPOBAHUS, TAKKE MOAPA3IEIAIOTCA HA OTHOIIEHUS, CBSI3aHHBIE C
VMYIIIECTBEHHBIMHA, W OTHOLIECHHUs, HE CBs3aHHble C TakoBeiMU. IlepBas wu3
yKa3aHHBIX TPYIIN OTHOIICHUH OOBIYHO TIONYYaeT TpaxkIaHCKO-TIPABOBOE
o(popMJIEHHE C TMOMOUIBIO KaTErOPUU MCKIIOUUTENBHBIX MpaB, a BTOpas KacaeTcs
HEOTUYKJTAEMbIX HEMAaTepUATbHBIX OJlar JUYHOCTHU, B OMNPEACTEHHBIX CIIydasx

MOJJIC)KAMX TPAXKIAAHCKO-NIPABOBOM  3amuTe. VMylIecTBEHHbIE OTHOLICHUS
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COCTAaBJISIIOT OCHOBHYIO, IPEOOJIAIal0NIYI0 YacTh MPEAMETa TPaXAaHCKOTO Mpasa,
KOTOpasi CKJIAJbIBAETCA MO MOBOAY KOHKPETHOTO MMYILECTBA WM MATEPHUAIBHBIX
0J1ar, UMEIOIUX UMYIIIECTBEHHO-CTOMMOCTHOM XapakTep.

['paxknaHCKO-TIPaBOBOM METOJ — CIIOCOO BO3JEHUCTBHUSI HAa OOIICCTBEHHBIC
OTHOLICHUSA, KOTOPBIN SABIISETCS JO3BOJUTEIBHBIM, XapaKTEPU3YeTCsl HAJEICHUEM
CyObEKTOB Ha Hayalax MX IOPUIUYECKOr0 PABEHCTBA  CIOCOOHOCTHIO
OpaBoOONagaHus,  JUCHO3UTHUBHOCTBIO M HMHULMATUBOM,  oOecreynBaeT
YCTaHOBJICHHE IIPABOOTHOLIEHUNW Ha OCHOBE IIPAaBOBOM U HMYLIECTBEHHOU
CaMOCTOSITEJIBHOCTH CTOPOH. PaBEeHCTBO Yy4YaCTHMKOB TIPaXAaHCKO-IPABOBBIX
OTHOILIECHUH O3HA4YacT pPAaBHBIC KPUTEPUHM BO3HUKHOBEHHUS, MW3MEHEHUS U
MpEKpalIeHUs] CyObEKTUBHBIX IPAXKJAHCKUX NPAB y UX HOCUTEJIEH HE3aBUCUMO OT
MaTE€pUAJIBHOTO M  COLMAIBHOIO HEPABEHCTBA, OPraHU3aLMOHHO-BIACTHOU
3aBUCUMOCTH JPYr OT JIpyrd, a TAKXKE PaBHbIE KPUTEPHUM OTBETCTBEHHOCTH 3a
IrpXJAHCKHE NpaBOHapylleHUs. Peub MAET O paBEeHCTBE OOILIEr0 MPaBOBOTO
II0JIO’KEHUS YYaCTHUKOB IPaKIAHCKHUX ITPABOOTHOIICHUH.

I'paxxnanckoe mpaBo MpeAcTaBisieT CcOOOM  €QUHCTBO 3aKOHOMEPHO
PACIIOJIOKEHHBIX U HaXOAALIMXCA BO B3aMMHOM CBS3M 4acTEH W IPEAIOJIaracT He
TOJIBKO €IMHCTBO, HO U Au(depeHmanuio. Bxoasiume B npeaMeT rpaxaaHCKOro
npaBa OOIIECTBEHHBIE OTHOIIEHHUS MOAPA3JCIISIOTCS Ha OINpeAeiEHHbIE TPYIIIH,
COCTABJISIFOLIUE IPEIAMEThl I'PAXKIAHCKOIO IIpaBa M HMHCTUTYTOB TI'PaXkIAHCKOTO
npasa. [log mpaBOBBIM MHCTUTYTOM MOHMMAIOT 3aKOHOAATEIHHO 000COOIECHHYIO
COBOKYITHOCTb MPaBOBBIX HOPM, 00ECIEUMBAIOIINX KOMILJIEKCHOE PETyJIMpPOBaHUE
ONPEACIIEHHOM OTHOCUTEIBHO CaMOCTOATENIIBHOW TPYIIBI  OJHOPOIHBIX U
B3aMMOCBSI3aHHBIX OOLIECTBEHHBIX OTHOIICHUH (WJIM UX OJHOPOJHBIX CTOPOH). To
€CTh U1 MHCTUTyTa IIpaBa XapaKTEpHbl OJHOCTOPOHHOCTH COJEPKAHMS,

KOMINUICKCHOCTD IIPABOBOT'0O PCTYIUPOBAHUA U 3dKOHOAATCIIbHAA 000CO0JIEHHOCTb.
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