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BBE/JIEHHE

Ansokarypa B Poccuu uMeeT IOBOJIBHO JIOJITYH0 HCTOPHUIO Pa3BUTHSL.
[lepBbie ynmomuHaHusi 0 MPO(ECCHOHATLHBIX MPEACTaBUTENSIX B cynax B Poccun
natupytoress XVIII Bekom, xorma Obuta co3jaHa JOJDKHOCTH "ajgBokaTta 1exa'.
OHAKO 5TO ObLIM CKOPEE YNHOBHUKH, YEM PEANIbHBIE aIBOKATHI .

3aKoH 0 peryaupoBaHuM Mpodeccuu aaBokara B Poccuu MosSBUIICS TOIBKO
B 1864 rony, mocie Toro, kak Oblla MpoBelieHa pedopma CcyaeOHON CUCTEMBI B
ctpare. COrIacHO 3TOMY 3aKOHY, JTFOOOW TpaKJaHWH MOT CTaTh aJBOKATOM IpHU
HAJIMYUA ONIPEICIIEHHOTO 00pa30BaHUsI U MPOXOKICHHS IK3aMEHOB.

B 1917 rony, nocine OKTAOPLCKOM PEBOJIONMH, POJIb aJABOKAaTOB B Poccun
pacumMpuiach, U OHM Hayajd WUrpaTh BaXKHYIO pOJib B 3allUTE MpaB Hapoaa OT
BllacTu ObIBIIEro pexkuma. OmgHako, B 1922 roay, Obuta co3maHa AJBOKaTCKas
najgara, KOTopasi KOHTPOJIMpOBaia AeATeIbHOCTh aJBOKATOB U KPUTHUKOBAJA UX 32
3aIUTy MPaB U CBOOOI TPaK/IaH.

B 1991 romy Obl1 OpUHSAT 3aKOH O TOBBIIMICHUW POJU aABOKATYPHI B
Poccun, xoTopeiii gam OoJbliie CBOOOABI aJBOKATaM ¥ BKJIIOYAT DPEIICHHUE
COBpPEMEHHBIX MpooOieM cyaeoHoi npaktuku. B 2002 roxy Obuta mpuHSATa HOBas
Bepcusi 3akOoHa 00 aJBOKaType, KOTOpas oOmpenensia MpaBa U 00sS3aHHOCTU
aJIBOKATOB, a TAKXKE IIPABUIIA UX JEATEILHOCTH .

HecMoTpss Ha TO, 4yTO B MOCJIEIHHUE TOJbI POJib aaBOKAaTOoB B Poccum
YKPEIUISIETCSl, BCE eIIe CYIIECTBYIOT MPOOJEMbI, CBSI3aHHBIC C JOCTYITHOCTBIO
IOpUJIMYECKUX YCIIYT JIJI BCEX CJIOEB HACEJICHUSI.

BBugy Ttoro, uro koaudecTBO cdep NPaBOOTHOIIEHHH, B KOTOPBIX
TpaXJIaHe MPUOEraroT K yCIyram aJBOKAaTOB, JOCTATOYHO BEIUKO, CIIEIyET
OTMETHUTb, YTO TEMA PA0OTHI SBISETCS AKTYAJBHOI.

B pabore OblIM HUCHOIB30BaHBI TEKCTHI JeHCTBYrOmUX DenepaabHbIX

! IlymunuH, A.B. AaBokaTypa Kak BaXXHEUIIINI HHCTUTYT MTPABOBOM CUCTEMBbI COBPEMEHHOTO
rocynapcrBa/ A.B. Hlymunun// O6pazoBanue u npaso, 2021. - Ne 3. — C. 59-65.

2 @enepanbHbIil 3ak0H "O0 aIBOKaTCKOM JAESITETLHOCTH U aIBOKaType B Poccuiickoii
®enepanun” ot 31.05.2002 N 63-D3



3akoHOB M KozekcoB Poccuiickoit denepanuu.

O0bexkTOM  Hamero HWCcCAEAOBaHWS  SBISETCA  aJBOKAaTypa  Kak
OOLIECTBEHHBIN HHCTUTYT.

IIpeamerom sBisieTCS MECTO aABOKATYpPbl B CTPYKTYpE rocyAapcTBa M
oO11ecTBa.

Heapb nccnenoBanusi — U3y4eHUE MPABOBOM MPUPOABI U PO aJBOKATYpPBI
B Poccun.

B cootBercTBUM € Lienbl0 pabOThl HAMU OBLIM IOCTABJIEHBI CIEIYIOIINE
3aJa4u:

- OIPEJEIUTh TOCYIapCTBEHHbIE (DYHKIIUU aIBOKATYPHI;

- 0XapaKTepHU30BaTh OOIECTBEHHbIE (DYHKIIMHU aIBOKATYPBI;

- OMKACATh AKTYAJIbHBIE BOIIPOCHI y4acTUs aJIBOKATA-3aIMTHUKA B IPOLIECCE
JOKa3bIBaHUs 110 YTOJOBHOMY JIENY;

- ONpEAENuTh POJib aJBOKAaTa B HCCIIEJOBAHMM JIOKA3aTEJIbCTB B CYJE C
Y4aCTHEM NPUCSKHBIX 3aceaTese.

JUis peleHusl MOCTAaBJICHHBIX B pa0oTe 3a7ad M IMPOBEPKH HCXOAHBIX
NPEANOJIOKEHU HaMU MPUMEHSUIUCH CIENYIOIME OCHOBHBIE METOAbI HAYYHOIO
HCCJICAOBAHMSA:

- aHaIu3;

- CHHTE3;

- HCCJIEI0BAHUE JINTEPATYPHI 110 TEME;

- aHaJIM3 HOPMATUBHO-IIPABOBBIX aKTOB;

- aHaJIM3 HAYYHBIX MyOJIMKALUNA TTO TEME UCCIICIOBAHMUS;

- 0000111EHHE.

CTpykTypa padoThl: paboTa COCTOWT U3:

- BBEJICHHUA, B KOTOPOM OTPAXEHbl IPEIMET, OOBEKT, 33aJaud U LENb
UCCIIEJOBaHMSI;

- TIEPBOM TJIaBbI, KOTOPasi COJAEPKUT MHPOPMAIMIO O MECTE aBOKATypHI B
CUCTEME 00IIeCTBA U FOCYAapCTBa;

- BTOPOM IJIaBbl, B KOTOPOU COJEPIKUTCS ONMUCAHHUE OTAEIIBHBIX BOIPOCOB



y4acTHsl aIBOKaTa B Pa3IMYHBIX MPOIECCYaTbHBIX JEHCTBUSIX;
- 3aKJTFOUCHUS, COICPIKAIETO OCHOBHBIE BBIBOJIBI IO paboTe;
- Oubnrorpauyeckoro Crucka.
Cnmcok BKJIIOYAET B ce€0s HANMEHOBAHMS |5 NCTOYHUKOB, BKITIOUYAIONINX B

ce0si HOpPMATHMBHO-NIPABOBbIE AaKThl W HAYyYHYI0O U y4eOHO-METOJUYECKYIO

JUTEPATYPY.
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TJABA 1 AJIBOKATYPA B CTPYKTYPE OBIIECTBA "
TOCYJIAPCTBA

1.1 'ocynapcrBeHHble PYHKIMH aIBOKATYPbI

AnBokarypa SBISETCS BaXHBIM 3JIEMEHTOM IPABOBOM  CHCTEMBI
rocynapctBa. B OOnbIIMHCTBE CTpaH agBOKaTypa SIBISIETCA CAaMOCTOSITENbHBIM
npo(hecCHOHANBHBIM  COOOIIECTBOM, KOTOPOE€ HAaXOAWUTCA TMOJA IOPUCIUKIHEH
MECTHBIX FOCTUIIMOHHBIX OPTaHOB U PETJIAMEHTUPYETCS 3aKOHO1ATENbCTBOM.

AJIBOKaTBI ABJIIOTCS MPEACTABUTEISIMU CBOMX KJIMEHTOB B CyJI€ U APYTUX
IOpUIUYecKuX opraHax. OHU OCYIIECTBIISIIOT 3alUTy MpPaB U MHTEPECOB CBOMX
KJIUEHTOB W OKa3bIBalOT IOPUIWYECKYIO0 IOMOIIb KaK (PU3WYECKUM, TaK U
IOPUINYECKUAM JIMLAM.

AJnBoKaTypa Tak)Ke UIrpaeT BaXXHYIO pOJib B 0OJACTH MPABOBOM 3aLIUTHI
IpaB 4eloBeKa U OOphOBI ¢ KOppyIMed. AABOKATHl MOTYT CTaTh YJeHaMH psia
PaBO3alUTHBIX OpraHu3aIui u 3aHUMAThCS POTUBOJEHCTBUEM
IPOTUBOINIPABHBIM JEACTBHAM YUHOBHMKOB M MHBIX JIHII .

Kpome TOro, agBokaraM 4acTo NOPYYAarOT MPOBEACHUE HOPUAMYECKUX
DKCIEPTU3, Pa3padOTKy 3aKOHOAATENIbHBIX AaKTOB W  KOHCYJbTHPOBAHUE
roCyJapCTBEHHBIX OPraHOB IO MPABOBBIM BOIIPOCAM.

CrnenoBarelibHO, aJBOKaTypa SIBJISIETCA BaXXHOM COCTaBHOM YacThbIO
roCyIapCTBEHHOW MPaBOBOM CHUCTEMBI, UTPAIOUIEH BaXXKHYIO POJIb B 3alUTE MpaB
rpaxaaH, 60ps0e ¢ KOppynuuen u NoJAepKKe MPaBoONoOpsIKa.

AnBokarypa sBISE€TCS MPO(ECCHOHATBHBIM COOOIECTBOM aJBOKATOB U
KaK MHCTUTYT TPaXJAAHCKOTO OOIIecTBa HE BXOAUT B CHUCTEMY OpraHOB
rocynapctBeHHo# Bnactu © OMCY, 1 He3aBUCUMA OT HUX.

AnBoKatypa JIeiCTByeT Ha OCHOBE MPUHIUIIOB:

- 3aKOHHOCTH;

3 Boposuk, U.E. MecTo 1 poiib afBOKaTypsl B COBPEMEHHOM OOIIECTBEHHO-TOCY1apCTBEHHOM
ycrpoiictBe Poccun/ U.E. BopoBuk// AxtyansHbie mpoodsieMbl poccuiickoro mpasa, 2007. - Ne 2.
—C. 532-538.



- HE3aBUCHUMOCTH;

- CaMOYTIPABJICHUS;

- KOPIOPaTUBHOCTH;

- IPMHIIMIIA PABHONIPABHS aBOKATOB",

B uensx oOecrneueHuss AOCTYNHOCTH JUIsl HACEJICHUS HOPUAMYECKOU
MIOMOIIM WU COACHCTBUS aJIBOKATCKOM IEATEIBHOCTH OpPraHbl TOCyAapCTBEHHOU
BJacTH OOECIEeUYHBAIOT TapaHTHH HE3aBHUCHUMOCTH aJBOKATYyphl, OCYIIECTBISAIOT
(dbuHaHCUpOBaHUE JESATENBHOCTH AJBOKATOB, OKa3bIBAIOIIUX IOPUAMYECKYIO
nomoulb rpaxaanaMm Poccuiickoit  ®enepauuu  OecrjaTHO B ciydasx,
MPEyCMOTPEHHBIX 3aKOHOAATENIbCTBOM Poccuiickon denepannu, a TakkKe MOpU
HEO0OXOJAMMOCTHU BBIJCISIIOT aJIBOKATCKUM O0pa30BaHUSM CIy>K€OHbIE MOMEIECHUS
U cpeAcTBa cBsi3u. Kaxknomy afBokaTy rapaHTHpPYETCs COLMalbHOE OOecreyeHue,
npeaycMoTperHoe i rpaxaan Koncruryuuein Poccuiickoi q)CI[CpaHI/II/IS )

Takum 006pa3om, U3 3aKOHA CIIEYET, YTO aJIBOKATypa SIBISETCS MPABOBBIM
UHCTUTYTOM, MPHU3BaHHBIM Ha MPO(ECCHOHATIBHON OCHOBE OOECTIeUUBAThH 3AILUTY
npas, CBOOOJ 1 UHTEPECOB (PU3UUYECKUX U FOPUANYECKUX JIUII.

AJBOKaTypa - 3TO HE TOCYJapCTBEHHAas CTPYKTypa, HE OOIleCTBEHHAas
OopraHu3zalus, a CTPyKTypa TpaxAaHCKOro obiiectBa. ITo - npodeccuoHaIbHOe
00beIMHEHNE IOPUCTOB, Ha JOOPOBOJHHOM OCHOBE BCTYIHUBIIMX B aJBOKATypY
JUIIb C OHOW-CAMHCTBEHHOM II€NIbI0: TOMOTaTh JIIOJASM B (opMe OKazaHUs
opuanueckux  ycayr. ComeicTBoBaTh TrOCYAapCTBY B BBIIOJHEHUUM UM
COOCTBEHHBIX (YHKIMH MO YKPEIUICHHIO 3aKOHHOCTH KaK HE3aBHUCUMBIH OT
rocyapcTBa opraH u, 0ojiee TOro, MpU3BaHHBIA B KOHEYHOM HTOTE CTOSTH Ha
CTOPOHE TPa)KJJaHWHA, @ HE TOCYAAapCTBA, KOTOPOE MPECIEYET ATOrO TPaKIaHUHA,
aZBOKATypa HE MOJKET B CHJIy CBOCH HOPUAUYECKOU NMPUPOABL. A TOCYAapCTBO HE
UMeEeT MpaBa 00s3bIBATh €€ BBIMOJIHATh TAKYyI0 3a/1ady, T.€. ObITh CBOCOOpPA3HBIM

rocyaiapCTBCHHBIM arc¢HTOM II10 COI[CﬁCTBPIIO MpaBOOXPAHUTCIIbHBIM OpraHaM B

4 ®denepanpHblil 3ak0H "O0 aIBOKATCKOW JAEATEIHLHOCTH U aJIBOKaType B Poccuiickoii
®enepanun” ot 31.05.2002 N 63-D3.

3 Koncturynus Poccuiickoit @enepanyn. Y roaoBHO-IIPOIECCyalbHbIN KoJieke Poccuiickoii
Oepepaunn” ot 18.12.2001 N 174-03 (pea. ot 07.10.2022)
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YKPEIUIEHUH 3aKOHHOCTH (2 3TO - U COJAEHCTBHE B PACKPBITUU NPECTYIUIEHUH, U
pa3o0nadueHrne MNPECTYNMHUKOB, M HMH(MOPMHUPOBAHUE OPraHOB O TOTOBAIIUXCS
paBOHApPYUIEHUSX U T.1.). bonee Toro, 3akoHOIATENBHO 3aMPENICHO JONPaIlIUBaTh
aJIBOKAaTOB, MPOBOJUTH C HUMH OIEpPAaTHUBHBIE pPa3padOTKU B CBSI3U C JelIaMu
KJIMEHTOB, HAXOSIIUMUCS Y HUX B IPOU3BOICTBE.

['ocynpapcTBO M anBokaTypa JOHKHBI COOTHOCHTBCS MEXKAY CcO00M Kak
paBHOIIpaBHBIE CYOBEKTH. B TO ke BpeMsi TOBOPHUTH O MOJIHOM aBTOHOMHOCTH
CYILIECTBOBAHUS HMHCTUTYTa aJBOKaTypbl B HBIHEUIHEM TOCyJapcTBEe Oyner
HempaBuwibHO. B 3akoHe oOcTaBieHbl ONpeaereHHblE "30HbI"  B3aMMHBIX
00s13aHHOCTEH NIpyTr K JApYry, T.€. FTOCYAapCTBa MO OTHOLICHHIO K aJBOKAType U
HAoOOpOT, a TaKXke OMNpEeIeSieHbl "TOYKH CONPUKOCHOBEHHUSA" WX B3aMMHBIX
uHTepecoB. OpHako TakWe OOS3aHHOCTHM W WHTEPECHl CIEAyeT CUHUTATh
OCHOBaHHBIMM, CKOp€€, Ha TApTHEPCKOM pPABEHCTBE CTOPOH, HEXKEIU Ha
aIMUHUCTPATUBHBIX MPUHIMIAX MOJYMHEHHOCTH W OTYETHOCTH aJBOKATYpbI

niepes] roCcy1apCTBOM.

1.2 O6mecTBeHHBbIE PYHKIUMN AIBOKATYPBI

AJBOKaTypa - 3TO Ba)KHbIH KOMIIOHEHT IPaBOBOM CHUCTEMBI 0OIlECTBA.
AJBOKaThl pabOTaIOT B Pa3IMYHBIX O0JIACTIX MpaBa, 3alUIIasl paBa rpakaaH U
OpraHu3alMii B CyJe U Nepel APYyTUMHU OpraHaMu IpaBOCYAUsI.

Cornacio 4. 1 cr. 45 Kouctutynuu P® rocymapCTBO TapaHTHUPYET
3aIIMTY MpaB YelOBEeKa M TpaxkaaHnHa B Poccuiickon ®enepaunu. B npyroun
KOHCTUTYIIMOHHOW HOpMe (CT. 46) yCTaHaBIMBAIOTCS TapaHTHH Ha CyAeOHYIO
3allUTy OpaB W cBOOOA  TpaxJIaHWHA.  YTOJIOBHO-IPOLECCYabHBIM
3aKOHOJATEIBCTBOM 3TH KOHCTHUTYLMOHHBIE MPUHUMIIBI BOIUIOIIEHBI B PAAE HOPM

VIIK P®, B KOTOpPBIX OCHOBHAas pOJib B 3allIUTE TpaxaaH, B TOM YHUCJIE Ha
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OecraTHOM MJis TpaXJaH OCHOBE, B JOCYA€OHOM M CyAeOHOM YTrOJIOBHOM
IPOLIECCE OTBOAUTCS aBOKAType’.

B cootBerctBum ¢ 4. 1 cr. 3 @3 PD ot 31 masa 2002 r. Ne 63 &3 «O06
aBOKATCKOM JEATENbHOCTH M anBokatype B P®d» anBokaTypod Ipu3HAETCA
npo(ecCHOHANBHOE  COOOUIECTBO  AJBOKATOB,  SIBJISIOLIEECS ~ MHCTUTYTOM
IPa)XIaHCKOI0 OOIIECTBa, HE BXOJAIIEE B CUCTEMY OpPraHOB I'OCYAApCTBEHHOU
BJJACTH W OpPraHOB MECTHOIO CAaMOYIIPABJIICHUA. Takas TPaKTOBKA SBISIETCS
O(QUIMATBHBIM OIPEIETICHUEM.

3aKkoHOJATeNb  yKasaJl, 4YTO aJBOKaTypa SBIIAETCS HWHCTUTYTOM
rpaxaaHckoro obmiectBa. [IOHATUS «aABOKAaTypa» U «TPaXTAHCKOE OOIIECTBOY
UMEIOT OYEHb ITTyOOKOE€ KOHCTUTYLHMOHHO-IPABOBOE COJIEpP)KaHUE, HECMOTpSl Ha
TO, YTO CaMM 3TH TepMUHBI B TekcTe Konctutynun PO He ucnons3yrorcs.

Cratbs 2 Konctutyunn P® npoBosriamaer npaBa U cBOOOJIbI Y€IOBEKa
BBICIIEH IIEHHOCTBIO M YCTAHABJIMBAET, YTO 3alllUTa 3TUX MpaB U CBOOOJ —
00s13aHHOCTh TOocynapcTBa. [IOCKONbKY KpUTHYECKOW (OpMOI 3alluThl MpaB U
cBO0OO/ YelloBEKa SIBJISETCS 3allluTa rpakJaHMHA OT HEOOOCHOBAHHOTO JIMIIECHUS
cBO0OO/BI, a MPHUBJICUYECHUE K YTOJOBHOW OTBETCTBEHHOCTH B COOTBETCTBHH CO CT.
48 Konctutyuun P® ocymectBiaseTcss npu 0053aTe€IbHOM IPEAOCTaBICHUN
KBaJIM(ULUMPOBAHHON IOpUAMYECKOM momomu (T. €. IOMOIIM aJIBOKara), Ha
TrOCy/IapCcTBE JICKUT OOS3aHHOCTh IO OOECIEUEHUI0 TaKOW IOPUIAUYECKOM
TOMOIIIH .

AnBOKaThl 00bETMHEHBI B MaNaThl aJBOKATOB, @ BMECTE UHIUBUIYaIbHBIC
aJIBOKAThl U MaNaThl aJJBOKATOB 00pa3ylOT aJBOKATypy, KOTOpasi Ha CErOAHSIIHUAN
JI€Hb SIBJISIETCS. €IMHCTBEHHBIM 3aKOHOJATEJIBHO IPU3HAHHBIM HHCTUTYTOM
rpaxaanckoro obmiectBa. Koncrurynuonusiii cyny PO B cBoeM ompeneneHuu ot

21 nmexabps 2000 1. Ne 282—O ykazall, 4TO <«JICSITEIBLHOCTh aJBOKATOB, Ha

6 Poccunckuit, C.5. YronoBHsIi mporiecc : y4eOHHK ISl CTYIEHTOB BBICIINX yUeOHBIX
3aBeieHNH, oOydatommxcs 1o cneruaibHoctr 030501 "FOpucnpynenuus" / C. b. Poccunckutid. -
MockBa : Dkemo, 2009. - 735 c.

7 Koncturynus Poccuiickoit @enepanyn. Y roaoBHO-IIPOIECCyalbHbIN KoJieke Poccuiickoii
Oepepaunn” ot 18.12.2001 N 174-03 (pea. ot 07.10.2022)
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KOTOPBIX BO3JI0XKEHA 00513aHHOCTh 00ECIIeUYnBaTh 3aIUTY MpaB U CBOOO/I YEIOBEKA
¥ TPaKIaHUHa, UMEET IyOIMYHO-IIPABOBOE 3HAUEHUEN®,

AnBokarypa B Poccumn umeeT ciie1yrouiyro CTpyKkTypy:

1. ®PenepanbHas namara ansokatoB Poccuiickon @Penepauum - 3TO
BBICIIEE Oprad ymnpasieHus ajasokarypod B Poccum. Ona ocymecTiser
KOOpAMHALIMIO JESATEIbHOCTH BCEX PETMOHAIBHBIX IajaT aJBOKATOB U pa3pabOTKy
OOLIMX MPUHIIUIIOB aIBOKATCKON AESITENbHOCTH.

2. PernonanpHple NajmaTbl aJBOKaTOB - 3TO OpraHU3alldH, KOTOpbIE
3aHMMAIOTCS PErucTpaluedl aJBOKAaTOB B COOTBETCTBUM C 3aKOHOJATEIbCTBOM
Poccun. Kaxnapin pernon Poccun umeer cBOO manaTy aJBOKaTOB, KOTOpas BEAET
peecTp aaBOKAaTOB, OpPraHMU3YyeT ydeOHbIE MPOrpamMMmbl, & TAKKE KOHTPOJIUPYET
JEeATEIbHOCTD aJIBOKATOB.

3. AnBokarypa B Poccum wumeer HMHCTUTYT HpodeccrOHaIbHOM
OTBETCTBEHHOCTH, KOTOPBI  OLICHMBAECT  JACATENBHOCTH  aJBOKATOB  IIPHU
BBIMIOJTHEHUH CBOUX OOS3aHHOCTEM M TalIUT MPUBJICUYCHUE 3aJ0JDKEHHOCTH K
a/ZIBOKaTaM B CJIy4ae HEBBIIOJHEHUS NPOPECCUOHATIBHBIX 0053aHHOCTEH.

4. Taxxke B Poccum cyniectByer HekoMMmepyeckuid DOHI MOMOIIH
aZBOKaTaM, KOTOPBIA OKa3bIBACT IOPHUIMYECKYIO IOMOIIb aJBOKaTaM B CIydasXx,
KOI'/Ia aJlBOKaTaM CBOMMM CWJIAMH HE yIAeTCs 3alUTUTh CBOM IIPAaBA U 3aKOHHBIC
WUHTEPECHI.

Ansokarel B Poccum neiictByror B coorBeTcTBUM ¢ DenepanbHbIM
3akoHOM "OO aJBOKAaTCKOW JAEITeNbHOCTH M aaBokaType B Poccuiickoit
®denepanuu" 1 coOMOAAIOT TPOPECCHOHATLHBIN ITHKET.

He rocynapctBo, a aBrop Konctutryumum P® — «MHOroHannoHaIbHbBIN
Hapon Poccuiickoit ®eneparun» (mpeamOyma KoHCTUTynmm) — HamgemwI
a/IBOKATypy HEOTHEMIJIEMBIM IIPABOM BBIIIOJHUTH O0S3aHHOCTH T10 3alLUTE BbICILIEH

KOHCTHTYHHOHHOﬁ LHCHHOCTH — IIpaB U CBO6OI[ YCJIOBCKA.

¢ )Kambanoga, b. b. AnBokarypa kak COBpEMEHHBIN MTPAaBOBOM MHCTUTYT I'PAKIAHCKOTO
obmecta / b. b. XKamb6ainosa, E. A. XnbictoB. — TekcT : HenocpeacTBeHHbin // Monomoi
yuenblif. — 2016. — Ne 11 (115). — C. 1289-1292
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He cnywallHO WMEHHO agBOKaT IPOTUBOCTOMT B  YTOJIOBHOM
CYJOIPOM3BOJCTBE TOCYAapPCTBEHHOMY OOBMHMTENO. OOecreyeHre paBeHCTBa
npaB ajJBOKaTa W MPENCTABUTENS TOCYAApCTBA COOTBETCTBYET OOECIEYEHHIO
PaBEHCTBA aJJBOKATYPBI M TOCYIAPCTBA IIPU 3aIlUTE NPAB YEOBEKA U IPaKIaHUHA.

Tor ¢akr, 4ro ajBOKaTypa HaszBaHa B CT. 3 3akoHa 00 aJBOKATCKOM
JEATETLHOCTH WHCTUTYTOM TPaXkIAHCKOTO 00mIecTBa’, MOMYEPKUBAET, C OIHOM
CTOPOHBI, PABEHCTBO aJBOKATYPHI M TOCyaapcTBa B cMbicie cT. 19 Koncruryimun
P®, a ¢ apyroil — HE3aBMCMMOCTh aJIBOKATYphl OT IOCYIapCTBa U OOS3aHHOCTD
rocyaapcrBa 00eCIeunTh HE3ABUCUMOCTH aBOKATYPHI KAaK COCTABJIAIONIYIO IO
00€eCIIEYeH IO 3aIUTHI IIPaB MPaXkaaH, npeanucannyo cr. 2 Koncturynun PO

AIBOKAThl TAaKXKe MOIYT COJAEHCTBOBATh B Pa3peIleHHH CIIOPOB JIO
oOpallleHuss B CyJ, 4epe3 MEIAUALMI0 WM IeperoBopsl. OHM TakKe MOIyT
NPEAOCTABIIATh KOHCYJIBTAMM W MOMOIIb B Pa3iMYHBIX BOMPOCAX, CBI3aHHBIX C
3aKOHOM U mpaBom!' !,

B pa3BUTBIX JIEMOKPATHYHBIX OOLIECTBAX aJBOKATYPA UMEET BBICOKYIO
CTENEHb ABTOHOMHUM, YTO IO3BOJIIET aJBOKATaM JEHCTBOBATH HE3aBHCHMO OT
IPAaBUTEIBLCTBA M JIPYIHX BIUATEIBHBIX CHJI. DTa HE3ABUCUMOCTD 3aIIMINAET [paBa
rpakaaH U 00eCleuYnBaeT CIPaBeJIMBOCTb, AJBOKAThl pabOTAIOT B HMHTEpECax
CBOMX KJIHEHTOB, HO OJJHOBPEMEHHO OHHU TAK)Ke JOJDKHBI HMETh COOTBETCTBYIONIHIA
NPO(ECCUOHANBHBIA ITHYECKUI YPOBEHb M CIIEJOBATH CBOUM O00S3aTENbCTBAM
Tepest CyJ0M M OOIIECTBOM.

[ToBO/IA UTOI PACCMOTPEHUIO, CIIEAYET OTMETHTD, YTO aJBOKATypa - 3TO
PO(ECCUOHANBLHOE COOOILIECTBO OPHUCTOB, KOTOPHIE OKA3bIBAIOT OPUIMYECKHE
ycnyru Hacesnenuto. B Koncruryuuu PO 3akperieHsl mpaBa u CBOOOIBI TPAKIAH,

B TOM 4YHCJIC IIPaBO Ha 3alWUTy IIpaB H CB060I[ B CynAc. AI[BOKaTbI SABIAIOTCA

°® @enepanbHbil 3ak0H "O0 aIBOKaTCKON JAESITETLHOCTU U aIBOKaType B Poccuiickoii
®enepanun” ot 31.05.2002 N 63-D3

10 ®denepanbHblil 3ak0H "O0 aIBOKATCKOW JAEATEIBLHOCTH U aJIBOKaType B Poccuiickoii
®enepanun” ot 31.05.2002 N 63-D3

' A iMuBECTpaTHBHOE CYI0NPON3BOACTBO [TeKCT] : yueOHHUK /IS CTY/IEHTOB BBICIIMX YUeOHBIX
3aBeqieHMi 1o Hanpasienuio "KOpucnpynenuus" (cneuuanuct, 6akanasp, Mmaructp) : (030501 -
cnenpanuct, 030500-62 - 6akanasp, 030500-68 - maructp) / [A. B. AGcansMoB u ap.] ; moxa pex.
B. B. fIpkoB ; Ypanbsckuii roc. ropuaudeckuii yH-T. - Mocksa : Craryt, 2016. - 559 c.
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HE3aBHCHUMBIMH MpodeccruoHanaMu, KOTOPbIe OKAa3bIBAIOT MOMOIIb B 3aIIUTE MpPaB
U uHTEepecoB rpaxnad B cynae. Koncrutymus P® rapantupyer mnpaBo Ha
aJBOKATCKYIO MOMOUIb U OIPEIEISAET MPOLEAYPHI, C MOMOUIBIO KOTOPBIX MOYKHO
nony4uTh ee yeuyru'?, Takum o6pasom, ansBokatypa 1 Koncturyuus P® cBsa3anb
obecrieueHreM IpaB U CBOOOI TpaXkJaaH U 3alIUTON UX UHTEPECOB B CY/E.
Takum o0Opa3oM, aJBoOKaTypa WrpaeT BaXKHYIO pOJb B CTPYKTYpe
oOl1ecTBa, TapaHTUPYs CHPABEIJIMBOCTDb, 3AIIUTy MpPaB TPaXIaH U YBaXKEHHE K

3aKOHY.

2 Koncrutynus Poccuiickoit @enepannn/ DIEKTPOHHBINA pecypc. Y TOI0BHO-TIPOIECCYaTbHBINR
kozaekc Poccuiickoit @enepanuu” ot 18.12.2001 N 174-D3 (pen. ot 07.10.2022)/
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I'VIABA 2. POJIb AJABOKATA B OTAEJIbHBIX
OTPACJISAAX ITPABA

2.1 AKTyaJIbHbIe BONPOCHI YYACTHA AJBOKATA-3AIIMTHUKA B Ipolecce

A0KA3bIBAHMS 10 YTOJOBHOMY JIeJIy

JlokasbiBaHME SBIISIETCS KJIIOUEBOM COCTABIIAIONICH KaK 10CY/1e0HOTO, TaK U
Cyl1e0OHOTO MPOMU3BOACTBA MO YIOJOBHOMY Jieny. X0/ AaHHOW MPOUEAYPhl MOMKET
CYLIECTBEHHO MOBJIUATh HA BBIHECEHHUE PEIICHUS 110 JICITY.

AJIBOKaT-3alIUTHUK TNPUHUMAET Yy4YacTUE B INPOILECCE JTOKA3bIBAHMUS,
OJIHAKO, C TOYKH 3PEHUS JAEHUCTBYIOLIETO Y TOJOBHO-MPOLIECCYATbHOIO KOJIEKCA, OH
HE MOXXET OBITh MOJHOMPABHBIM YYACTHUKOM JOKA3bIBAHUS, MOCKOIBKY BCS €O
NESATEIbHOCTh TI0 OLIEHKE, UMEIOLIEHCS Y CTOPOHBI OOBUHEHMS], (PAKTOB CBOJUTCSA
JUIIh K 3asBJICHUIO XOAaTaiicTB. JlaHHOE OOCTOSITENIbCTBO IMO3BOJIAET CKA3aTh O
TOM, 4YTO (YHKUMS 3allUThl HA JAHHOM »JTale CBOJUTCS HCKIIOUUTEIBHO K
MPEIOCTaBICHNI0O HH(pOpMAIMK, KOTOpas TEOPETUYECKH MOXKET 00ya1aTh
JI0KQ3aTEIbCTBEHHBIM OTEHIIHATIOM.

P.III Bantonux B 0HOM K3 CBOMX pabOT OTMEUAET, UTO padoTa 3alllMTHUKA
M0 JIOKa3bIBAaHUIO HA JOCYACOHOW CTaaWM TPOW3BOJCTBA CBOAUTCS JIUIIL K
NPEAOCTABICHNUIO CBEJICHUM JIMIy, BEAYILIEMY pacclI€NOBaHWE, IMPU OSTOM Ha
YCMOTpEHHUE CIeA0BaTels OCTAETCSl MPUOOIIEHUE JaHHBIX MAaTEPUAJIOB U CBEJICHUN
B Ka4€CTBE JOKA3aTENbCTB [0 YTOJOBHOMY A€y .

OTO OTpakaeT CIOXKHUBIIYIOCS B 3aKOHE MPAKTHKYy TOro, 4To Opems
JTIOKa3bIBAHMSI SIBJISICTCS] UCKITFOUMUTEITLHOM MPEPOTraTUBON CTOPOHBI OOBUHEHUS, YTO
TaKXKe noarBepxaaercs mnojoxeHusMu Konctutyuun Poccuiickont @enepanuu.
['ocynapcTBeHHBI OOBMHHUTENh MpPU ATOM 00s3aH HE TOJIBKO TMPEJCTaBIATh
JI0KAQ3aTeNbCTBA, MOATBEPKIAAOIIME CBOU JOBOABI, HO M TAKHE JOKA3aTEIbCTBA,

KOTOPBIC MOTI'JIN OBI OIMPOBCPIHYTH JOBOABI 3alllTUTHHUKA.

3 Banronus, P.I1. [TpoGiieMsl yaacTus agBOKaTa-3allMTHUKA B TTPOLIECCE IOKA3BIBAHUS TIO
yronoBHomy aeny// FOpunudeckas Hayka, 2021. - Ne 7. — C. 66-69.
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OOpatuMcst U K CTaTycy JOKa3aTelbCTB, COOpaHHBIX aaBokaToMm. B.B.
JIplyakoB mpenaraer OTHECTH UX K mpenycmorpeHHoil cr. 74 YIIK kareropun
«UHBIE JOKYMEHThD». OaHaKo 0030p CyAEHCKOM MpaKkTUKU MOKAa3bIBAET, YTO K
UHBIM JOKYMEHTaM OTHOCSITCS JOKYMEHTBHI, KOTOpBIE IPUHSTHI
MEXIPAaBUTEIBCTBEHHBIMU ~ OpraHu3alusiMd  MEXJyHapOJHOTO YpPOBHS U B
KOTOpbIX NpuHUMaeT ydactue Poccus. Ilpu 3TOM naHHBIE TOKYMEHTHI JOJKHBI
cozmepxaTh nH(POpMAIHI0 00 00CTOATENHCTBAX, UMEIOIIMX OOJIBIIIOE 3HAYCHUE JIJIS
YrOJIOBHOTO aenal?,

Kpowme toro, Tot xe YIIK P®D:

- HE JaeT aJIBOKaTy MpaBO MPOBOAUTH MPOLECCYaTbHBIE JCHCTBUS;

- HE YCTaHaBJIMBAET €IMHBIX TPEeOOBAHMN K MPOBEACHUIO 3AIIIUTHUKOM
orpoca;

- HE  COIEpPXHUT  TOpsAIKa  JOKYMEHTAJbHOTO  3aKpEIUICHHS
MPEIOCTABIISIEMbIX 3AIIMTHUKOM J0KAa3aTEIbCTB.

Taxum 006pazom, MbI MOKEM TOBOPUTH O BBISIBICHUU TaKOW MPOOJIEMBI KaK
CTENEHb y4acTus aJBOKATa B MPOIEAype O0Ka3bIBaHUS. Mbl BUJIUM, YTO 3aKOHOM
CO3/aHO 3HAUUTENBHON MPEUMYIIECTBO CTOPOHBI OOBHUHEHUS, W 3allUTHUK
HAXOJIUTCS B HEPABHOM IOJIOKEHHUU 1O COOpY J0Ka3aTeIbCTB CO MHOTMUMH HHBIM
y4acTHMKaMW  Tpolecca.  3alMTHUK  BOpaBe  TOJbKO  yCTaHABIUBATH
00CTOSITENBCTBA, CMATYAIOIIMEe BUHY moazammuTHoro. Ilostomy B memsx
peanu3alyy NpUHIIMIA COCTA3aTebHOCTH U PAaBEHCTBA CTOPOH MPOLECCa HYXKHO
Ha 3aKOHOJATEIbHOM ypOBHE JIaTh 3aIIUTHUKY MPABO COOUpaATh W MPEACTABIATH
JI0Ka3aTeNbCTBA, HAPABHE CO CTOPOHOM OOBUHEHUS.

[logBonst WTOT, MBI JENAaeM BBIBOJ, YTO B HACTOSIIEE BpEMs y4dacTue
3alIUTHUKA B MPOIIECCE HE B MOJHOM Mepe OTBEYAECT MPUHLIUITY COCTA3ATEIbHOCTH
cTOpoH. JlaHHOE 00CTOATENHCTBO IMO3BOJIIET C/ENaTh BHIBOJ O HEOOXOAMMOCTU
JOTIOJTHEHUSI JIEMCTBYIOLIETO YrOJOBHO- MPOIECCYabHOTO 3aKOHOJATEIbCTBA

IMOJIOKCHHUEM O TOM, YTO MPCIOCTABJICHHLIC 3alIUTHUKOM CBCACHUA U JIOKYMCHTbBI

14 JIpraaxos, B. B. IIpo6GrneMbl yuacTHs 3alUTHUKA B TIPOIIECCE YTONOBHO-MPOIIECCYATBHOTO
noka3biBaHus// Momooit yaensrit, 2022. — Ne 25 (420). — C. 115-117.
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SIBIISTEOTCSL TTOJTHOTIPABHBIMH JIOKA3aTeIbCTBAMU I10 YrOJIOBHOMY neiy. [lanHoe
MOJIO’)KeHHE OylIeT CIOoCOOCTBOBATh COONIOJACHUIO KOHCTUTYIIMOHHBIX IIpaB
OOBMHSEMOTO, a TaK)Ke TOJHOW pealn3aliy MPe3yMIIUH HEBUHOBHOCTH, Kak

OJIHOI'O U3 OCHOBOIIOJIAraromux MMpUHIOKUIIOB CYIOIIPOHU3BOACTBA.

2.2 Y4yacTtHe aJBOKATa B HMCCJICJ0OBAHUM [10KA3aTeJbLCTB B Cylae C

y4yacTveM NPHCSKHBIX 3aceaTeseH

['maBHBIA 9Tanm cyAeOHOTO pa3dupaTenbCTBA HA3BIBACTCS CyNEOHBIM
CJIEJICTBUEM.

B cootBerctBum ¢ 4. 1 ct. 335 VIIK P®! Hauamno Cy1eOHOTO CIIEICTBUS
CBSI3BIBAETCSI CO BCTYIUTEIBHBIM 3asBJICHUEM TOCYJApPCTBEHHOTO OOBWUHUTENS U
3allUTHUKA. JlaHHbBIE 3asBIIEHHS HECYT CBOEM LENbl0 JaT BO3MOYKHOCTb
MPUCSHKHBIM CO3/1aTh OOLIYI0 KapTUHY (DAKTOB MO YTrOJIOBHOMY JI€Ny U MOCBATUTH
IIPUCSDKHBIX 3aCENATENIEd B CYIIHOCTh CBOEH NO3ULIMU 110 JIETy.

B coorBerctBum ¢ 4. 2 cr. 274 VIIK P®'® mpaso mepsoouepemHoro
MIPEIOCTABIICHUS T0KA3aTEIhCTB MPEIOCTABISIETCS 0OBUHEHNIO. B cOOTBETCTBUM C
4. 3 cr. 335 VIIK P®'7 nanee Bbicka3blBaeT CBOE MHEHHE 3aIUTHHUK, KOTOPBIH,
HaIMpUMeEpP, MOKET MPEIOKUTH UCCIE0BATh J0Ka3aTeIbCTBa B HUHOM nopsake. B
JAHHOM CIlydae KaxKJas U3 CTOPOH CTPEMUTCS BBICTPOUTH TaKy JIOTMYECKYIO
MOCJIEIOBATEIBHOCTD, KOTOpasi OyJIeT MOANEePKUBATh UX JUHUIO. MOXXHO cKa3aThb
O TOM, YTO YCTAaHOBJCHHAash 3aKOHOM IIOCJICIOBATEIHHOCTh CIIOCOOCTBYET
aJCKBaTHOMY  BOCHPUSITUIO  MPUCSHKHBIMU  PA3JIUYHBIX  CYIIECTBEHHBIX
00CTOSITEBCTB JI€Na, YTO BIOCJIEICTBUM JIOJDKHO MOMOYb UM IPU BBIHECEHUU
pemenusi. Ecnu cTOpoHBI KakuM-imnb6o o0pazomM OyayT OTrpaHHYeHbl B CBOEM

3aKOHHOM IIpaBEC, TO IIPpHUTOBODP, BBIHCCEHHBIN I10 TaKOMY A€y, HY’KHO OTMCHUTD.

1s "YronoBHO-IIpolieccyanbHbIi Koqeke Poccuiickoit deneparmu” ot 18.12.2001 N 174-D3 (pen.
or 07.10.2022)/

16 Tam xe.

17 Tam xe.
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IIpaBoBoe moOnOXKeHUE 3amMTHHUKA pernameHtupyercs YIIK PD. B
YaCTHOCTH, IPABOBOM CTaTyC 3allMTHUKA yTBepxkaaercsa crarbeil 49 VIIK PO, a
ctaths 248 VIIK PD!3 omnpenensaeT AECUCTBUA 3aIIUTHUKA MOJCYIUMOTO B XOJE
CyneOHOTO pa3dupaTenbCTBa, 3aKPEIUIieT TpeOoBaHUEe 00 OTIIOKEHUH CYyACOHOTO
pa3zbuparenabCTBa B OTCYTCTBUE 3alIUTHHUKA, IPOLIECC 3aMEHBI 3aIIUTHUKA.

JlanHble TIpaBa 3alUTHUKA MOTYT OBbITh HapylIEHbl Ha JHOO0H cTaauu
pa3ouparensctBa. Kamuukuna JI. 1., KyssmunoBa M. M. B cBoeil pabote
OTMEUAIOT, YTO YacThIlM CJIy4aeM HapylIeHHUs TaKuX IpaB CTaHOBUTCA
OrpaHHYEHUEe Ha JONPOC CBUAETENEN U MIOTEPNEBLINX B Cyae'.

Cpazy ke Hy>KHO OTMETUTh Pa3HUILY MEKy OIIPOCOM U Jioripocom. IlepBas
U3 YNOMSHYTBIX (OpM — A00pOBOJIbHAS, a BTOpas — MPUHYAWUTENbHAs H
CONPOBOXIAETCS IPUCBOEHUEM ITPOLIECCYATILHOTO CTaTyCa.

FO.P. CenbBecTpy yka3blBaeT Ha TO, YTO B IIPOLECCE IOMpoca aABOKAT
HaMEpPEeH MOJY4YUTh MPaBAMBBIE CBEACHUS OT JONPAIIMBAEMOr0, YTO M OTpa)KaeT
TaKTUKY €ro TIOBEICHHs, HAIpHUMEp, MOCTAHOBKY CHEIHAIbHBIX BOIPOCOB K
CBUJETENSIM OOBUHEHMSI, MHPOpPMALMs, NOIyYeHHasi B OTBET HAa KOTOPBIE, MOXKET
ObITh BIIOCIEACTBUM IPOBEPEHA W TEM CaMbIM JMHHUS 3alIUTHl MOXET OBITh
noareepxkaeHa. Ilpu 3ToM ajgBokaT 00s3aH MCCIENOBaTh JAHHBIE ITOKA3aHUSA
KpUTHYECKH>,

Taxxe Oonpmioe 3HaueHue mnpuoOperaer paboTa aaBOKaTa Mpu
HNEPEKPECTHOM JONpOCE CBUJETENS U norepnenuiero. [Ipu npaBuiabHON TaKTUKE
BEJICHUSI TAKOTO JOMpOca aJBOKAT MOXKET AOOMTHCS MaKCHMalIbHO BBITOJHOTO
MOJIO’KEHHUSI CBOETO MOA3AIIUTHOTO B Iia3axX MPUCSKHBIX, a TAKKE MPETyCMOTPETh

BO3MOKHOCTHU OIIPOBEPIKCHUSA IMOKa3aHUM UHBIX Y4aCTHHKOB IIpo1necca.

18 VronosHo-nponeccyanbHbIil kKogeke Poceuiickoit ®enepanun” ot 18.12.2001 N 174-d3 (pex.
ot 07.10.2022)

19 Kanunkuna, JLJI., KyspmunoBa, .M. OcobeHHOCTH q0TpOoca aJBOKATOM MOTEPIEBIIETO U
ceugnereneit croporsl ooBunenus/ JI.J1. Kanuakuna, U.W. Ky3pmunosa// Konrenryc. — 2021. —
No 5.-C. 34 -42.

20 Bbpsuckas, E.B. UccnenoBanue 10ka3aTeybCTB MO YTOJIOBHBIM Ji€aM B CYJI€ EPBOM
unctannuw/ E.B. bpsuckas, 2014. - Ne 3 (66). — C. 85-91.
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Ponb anBokara B JaHHOM Cilydae CBOJUTCS K JUCKPEIUTAIIMH TeEX
MOKa3aHWH, KOTOpbIe OBUIM TOJyYeHBI B XOJI€ MPSIMOTO JOIPOCa MOTEPIICBIIECTO
cBujeTeNsa. be3ycloBHO, Takas 3ajgada TpeOyeT CKPYIYJIC3HOTO W3y4YCHHUS
MaTepUajoB Jiela C IebI0 YTOYHCHWS HAJIMYUS B HUX MPOTHBOPECUUBBIX
MOMEHTOB M  Pa3IMYHBIX CIHOPHBIX OOCTOSTENLCTB. VIMEHHO TO3TOMY
NIEPEKPECTHBINA JTOMPOC, C TOYKU 3PEHUS MHOTHMX HCCIIEJ0BaTeNeH, 00eceuynBacT
CIIPaBETMBOCTH MPOIIEAYPHI CYA€OHOTO pa30npaTeIbCTBa.

To, HackoJbKO JOOBETCS B JIONMPOCE YCIexXa aJBOKaT, 3aBHCHUT OT
0CcOOEHHOCTEH MPOBEICHHS AOPOCa:

- BHUMaHHUS K (PaKTOJIOTHH;

- YUYET MCUXOJIOTHU CBUICTEIIS;

- coOJIrO/IeHUE JIOTUIHOCTH BOIIPOCOB;

- YeTKOe 0003HAYCHHE TIPEMETA JI0TIPOCa;

- OTTOYEHHOCTH (POPMYIUPOBOK.>!

JIiss  amBoKaTa CTAaHOBUTCS BaXKHBIM 3a/laTh BONPOC HMMEHHO B TOWM
(bopMyITHpPOBKE, KOTOPAsi O3BOJIUT U300IMYUTHh HETMOJTHOTY HJIM COMHHUTEIBHOCTD
BBICKA3bIBAEMOW JIONpAMIUBaeMbiM HHpopManuu. CUuTaeTcs MPU STOM, YTO
HABO/IAIINE BOIPOCHI, TO €CTh T€, B KOTOPHIX (haKTHUECKU 3AJI0KEH OTBET Ha caM
BOIIPOC, CO CTOPOHBI a/IBOKATa HEJIOMYCTUMBI.

BHUMaHWEe K JMYHOCTHBIM OCOOCHHOCTSM JIMIA JIOTIPAIIHBAEMOTO
00yCJIOBJICHO TEM, YTO Yy4YeT 3TUX OCOOCHHOCTEH TOMOXET aJBOKATy OBICTPO
pearupoBaTh Ha MCHSIIOIIYIOCS CHUTYallMI0 W BapbHUPOBATh TAKTHKY JOMPOCA JUIS
peleHuss CBoWMxX 3anad. IIpHcyTCTBHE 3alUTHHKA B TIPOIECCE IPEIoJiaract
YCTAHOBJICHUE TMICUXOJIOTMYECKOTO KOHTAKTa C KaXIbIM M3 JONPAIIMBACMBbIX JIHII B

IPOLIECCE €r0 JOIpoca’?.

2 Tpy6auesa, E. JI. [Topsaok uccieqoBanus 10Ka3aTeNbCTB rOCY1apCTBEHHBIM OOBUHHUTEIEM U
3alIUTHUKOM B CyJI€ C yuacTHeM npucsikHbIx 3acenareneit / E. JI. TpybaueBa. — Tekcer :
HerocpencTBeHHbIN // Mononoit yuensiii. — 2014. — Ne 17 (76). — C. 406-408.

22 Kanunkuna, JLJI., KyspmunoBa, .M. OcobeHHOCTH q0TpOoca aJBOKATOM MOTEPIEBIIETO U
ceugnereneit croporsl ooBunenust/ JI.J1. Kanuakuna, U.W. Ky3pmunosa// Konrenrtyc. — 2021. —
Ne 5. -C. 34 —42.



18

[Ipy TPOTHO3MPOBAHMHM W BBICTPAMBAHHUM JONPOCA 3AMUTHUK JOJIKCH
NOHMMAaTh, YTO OH JOJUKCH OBITh JIOJDKEH OBITh HE TEHICHIIMO3HBIM, a
KBATM(UIMPOBAHHBIM U  I[IEJICHANPABICHHBIM, C TMPABWIBHONH TEXHUKOW W
IPOAYMaHHBIMH BOITPOCAMHU.

CoMHEHMIO ¥ TIIATENIBHON TPOBEPKE JOJDKHBI OBITH TOJBEPTHYTHI
MOKa3aHWsl CBUJAETENCH OOBUMHEHHS. 3alUTHUKY PEKOMEHIYETCS HAlOMHHTH
CBUJICTEJIIO O TOM, YTO OH MPEAYNPEKIACH 3a Jady 3aBEIOMO JIOKHBIX TTOKA3aHUH.

[Ipu nompoce mOTEpHEBIIET0 aABOKATy HEOOXOAWMMO TPUHUMATH BO
BHUMaHUE CIICAYIONINE aCIICKThI:

1) xopomyr OCBEJOMJIEHHOCTh TMOTEPIEBIIEr0 00 OO0CTOATEIhCTBAX
NpecTyIieHuss W WHPOpMAIMM, HMEIOIIecs B Jeie, a Kak CIeACTBHE,
IIOJITOTOBJICHHOCTH K OTBETAaM Ha BOITPOCHI;

2) 3aMHTEePECOBAHHOCTH MOTEPIIEBIIETO B UCXO/IE JEIa;

3) HeNpUA3HB K 3aIIUTHUKY, HAXOASIIEMYCSI «Ha APYTOH CTOPOHEN;

4) 06513aHHOCTB MMOTEPIIEBILETO JABAThH MOKA3AHUL>.

B cnyuae, korga 3amUTHUK BHIUT B TOKA3aHUAX TOTEPIEBIIETO
100pOCOBECTHOE 3a0TyKIeHNE, TO €My HEOOXO0IUMO ITO UCIIPABUTb.

C y4eToM yka3aHHBIX HaMH BBIIIE aCMIEKTOB, B METOJUYECKON JINTEPATYpPE
MBI MOXEM BCTPETUTh MHEHHE O TOM, YTO TIPH MOATOTOBKE K YYACTHIO B Cy/IeOHOM
3aCcelaHnU 3ANIUTHUKY HEOOXOJMMO COCTaBHUTh TUIAH JIOMPOCA MOTEPIEBIIETO U
CBUCTETIS.

JUIs  JaHHBIX JIMI] JIOJDKHBI WCIIOJB30BATHCS Pa3HBIE TAKTHYCCKHE
KOMOHWHAITMN, KOTOPBIE BKITFOUAIOT B C€0s TAaKME MPUEMBI KaK:

- YTOYHSIOIIUE BOTIPOCHI;

- TOTIOJTHSIOIINE BOIIPOCHI,

- IeTAM3UPOBAHUE UMEIOIIEHCsl MH(POpMAITUH;

- BOCCTaHOBJICHHUEC aCCOHHaTHBHOﬁ CBA3MH,

2 Tpy6auesa, E. J1. TTopsok HccneoBaHus JOKa3aTelbCTB TOCYJapCTBEHHBIM OOBHHUTENEM 1
3aIIUTHUKOM B CyJIe C ydyacTheM NpucsoKHbIX 3acenareneii / E. JI. TpyOaueBa. — Tekcr :
HENOoCPeACTBeHHEBIH // Mononoi yuensiid. — 2014. — Ne 17 (76). — C. 406-408.
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- ACCOITMAaTUBHOE CTUMYJIMPOBAHHE C OMOPON HA CXOXKYIO CUTYAIUIO JH0O0,
HA000POT, HA AUAMETPAITLHO TIPOTHUBOIOJIOKHYIO;

- UCIIOJIb30BaHUE JOTMYECKOTO BO3ACHCTBHUS;

- UCIIOJIb30BaHUE YMOLMOHAILHOTO BO3ACHCTBHS.

[TocnenHue aBa mpueMa HCIOJB3YIOTCS, €CIU 3allUTHUK CYHMTACT, YTO
JOIIPAIIMBAEMOE JIUIIO CO3HATENILHO JKET>,

JIist  yCTaHOBJIEHHWS C JONPAIIMBAEMBIM TICUXOJIOTHUYECKOTO KOHTAKTa
aJIBOKATy CIICyeT MPUICPKUBATHCS OJarokKenaTelbHON JTMHUKM TOBEICHHS, OBITh
BHUMATEILHBIM K TOBOPSIIEMY; MPUMEHSITh NPUEMBl CMEHBI TOYEK 3pEHUS W
HICIIOJIB30BAHUIO «MAaCOK.

Cpenu aIBOKaTCKUX TaKTUK MOYKHO OTMETHUTD:

- MAaHUMYJUPYIONIYIO CTPATETHIO:

A) ne3opueHTarus;

b) uzobnuuenue mKu;

- KOHTPOJIMPYIOIIYIO CTPATETHIO.

Kpome TOro, M™MHOTHE aJBOKAThl IOJB3YIOTCS Pa3dCIUTEIbHBIMU
BOIIPOCAMH.

JluckpeauTamsi CBHJETENSA, BBICTYMAIOMIETO CO CTOPOHBI OOBHHEHUS,
MOXXET OBITh JOCTUTHYTa INMPUMEHECHHEM MAaHUIYJIATUBHBIX CTpPATETHid, YTO B
IIEJIOM MOXET TPUBECTH K Pa3pylIeHUI0 BCEH TO3WUIMU OOBUHEHUS U
MOATBEP)KIACHUIO JIMHUM 3alllMThl, YTO COXOKET 3HAYMTCIIBHO ITOBIUATH Ha
MPUCYTCTBYIOIIUX B CyJI€ MMPUCSIKHBIX 3acenaTerei.

OCHOBHBIMU TIapaMeTpaMH CYACOHOTO TIOMPOCa CTAHOBATCS €T0 KPATKOCTh,
nyOJUYHOCTh MW MPEACKa3yeMoCTb. Takke CyaeOHBIH JOmpOoC OTIMYAeTCS
IIPOBEPOYHO-YIOCTOBEPUTEIIHHBIM (MUCCIIEIOBATEIHLCKAM ) XapAKTEPOM.

Kak oTMeuyeHO BHIINIE, JONMPOC TOTEPIEBIICTO M CBHJCTEIS 3alllMThI
TpeOYIOT BHUMATEIBLHON MOATOTOBKUA CO CTOPOHBI 3aIUTHI. VX A0Mpoc sBiseTcs

IEpBOOYEPEHBIM M B XOJ€ MPOU3BOACTBA JOINpOca NPUOOPETAeT Xapakrep

24 Bbpsuckas, E.B. UccnenoBanue 10ka3aTeybCTB MO YTOJIOBHBIM Ji€aM B CYJI€ EPBOM
unctannuw/ E.B. bpsuckas, 2014. - Ne 3 (66). — C. 85-91.
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nepekpecTHoro gompoca. HecmMotpst Ha TO, 4YTO AOMPOC AOCTATOYHO MpencKa3zyeM
JUIS. TIOTEPIIEBIIETO, 3TOT CIOCO0 BCE PaBHO SIBIsIETCS O4eHb 3(PPeKTUBHBIM. [yis
€ro NpOBEJEHUS B COOTBETCTBUM cO cT. 285 VIIK P®? anpokary paspenieHo
UCCIIEIOBATh B Cy/I€ TAaKHE JOKA3aTENbCTBA KAK:

- 3aKJIFOYEHUS DKCIEePTa;

- POTOKOJIBI CJIEICTBEHHBIX JIEHCTBHIA.

Jns Toro ytoObl MH(pOpMalKs, MOJyYeHHass B XOJ€ AOIpOca, MOMOTja
3aIUTHUKY JIMKBUIUPOBATH UMEIOLIEECs MTPOOETbI B elie, aJBOKATy HYy>KHO UMETh
MpeAcCTaBIeHUsT 00 OCOOEHHOCTSX TICUXOJIOTHH, TIOBEJACHUS © JMYHOCTH
noreprneniiero. CamMbiM BaXKHBIM CTaHOBUTCS OINPOBEPXKEHHE CYIIECTBEHHBIX
00CTOSITEILCTB B MOKA3aHUIX JIONPAIIMBAEMOTO JIMIIA, TO €CTh TEX 00CTOATENbCTB,
KOTOpBIE TMOJIOKEHBI B OCHOBY 00BHHEHMsI. C 3TOM 1€IbI0 aJABOKAT JAETalIbHO, HO
IpU 3TOM HEHABSI3YMBO CTPOUT JAOINPOC MO KOHKPETHOMY (HaKTy, MOCIE Yero
yKa3blBaeT Ha CYIIECTBYIOUIME B TIIOKA3aHUAX MPOTUBOPEYMS, C MOMOUIBIO
UCIIOJIb30BaHUs YTOUHSIIOIINX U KOHTPOJIBHBIX BOIPOCOB.

AJBOKAT-3aIIUTHUK, JIONpAIlUBasi CBUACTENS, HOJDKEH TMOJYy4YUTh Ty
uHpOpMaIMIO, KOTOpass MOXXET NOJATBEPAUTh JIMHUIO 3alUThl. VI3BecTHBIN
ucciaenosarens JI.JI. KannHkuHa numer o ToM, 4TO BCE UCIOJIb3yeMble METOJIbI U
npuemMbl  00si3aHbl  OTBEYaTh KPUTEPUSM JOMYCTUMOCTH, YMECTHOCTH U
IpUEMIIEMOCTH. J{JI51 3TOTO HYKHO YUUTHIBATD:

- MPOLECCYATIbHYIO POJIb JONPAIMBAEMOTO;

- IEPBUYHOCTH WJIK HEMEPBUYHOCTH MPOBOAMMOIO JOMPOCaA;

- TICHXOJIOTUYECKHE OCOOCHHOCTH YENIOBEKa, CBA3AHHBIE CO CTAaTyCOM,
MIOJIM U BO3PACTOM;

- BpeMsi, MPOIIEIIIEee TIOCIIEe UCCIETYEMOTO COOBITHS;

25 "YT0oJ0BHO-TIpoIeccyanbHbIi Koseke Poccuiickoit @eneparuun” ot 18.12.2001 N 174-D3 (pen.
or 07.10.2022)
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- KpPYroM JOKa3bIBa€MbIX OOCTOSTENbCTB [Ie7la, BBIICHIEMBIX B XOJE
nompoca®.

[TongroroBka K gompocy TpeOyeT TIIATeIbHOrO0 TOAX0/a, KOTOPBIM
3aKJIFOYaeTCs B:

- BEIOOpE BOIIPOCOB;

- KOHKPETU3ALIMKU UX COACP KaAHUS;

- YCTaHOBJICHUS HX MOCJIEN0BATEIBHOCTH;

- y4€T BO3MOKHOCTH UX KOPPEKTUPOBKH B IIPOILIECCE AOMPOCca.

[Ipu »TOM, Kakoil OBl TIIATENPHOW HE ObLJIa TOATOTOBKA, 3aITUTHUKY
HY)KHO TOHUMAaTh, YTO BO BpEeMs MPOU3BOJACTBA JOINpPOCAa €My HYXHO Oyner

p€arupoBaThb Ha BO3HUKAIOINMEC CUTyalluH, pCaKIUIO JOIIPAINNBACMOIO U CYJAbU.

26 Kanunkuna, J1.JI., KyspmunoBa, .M. OcobeHHOCTH q0TpOoca aJBOKATOM MOTEPIEBIIETO U
ceugnereneit croporsl ooBunenust/ JI.J1. Kanuakuna, U.W. Ky3pmunosa// Konrenrtyc. — 2021. —
No 5.-C. 34 -42.
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3AKJITOYEHHUE

3akoH 00 aJBOKAaType perjaMeHTUPYeT OTHOIICHUS aJBOKATypbl H
rocynapctBa. B myHnkre 3 crarbu 3 3akoHa 00 ajaBOKaType conaep)karcs
KOHKPETHbIE TpeOOBaHUs, OOSM3bIBAIOLINE OpraHbl TOCYJApPCTBEHHON BIIACTH, B
HeNsX OOecrneueHusi JOCTYNHOCTH JJisi HAceJIeHHsl IOpUAMYECKON IOMOLIU U
COJICHCTBUS aJIBOKATCKON JEATEIBHOCTH, OOECHEYUTh TapaHTUH HE3aBUCUMOCTHU
aZBOKATypbl, OCYIIECTBIATh (PUHAHCHPOBAHHE JIEATEIHHOCTH  aJBOKATOB,
OKa3pIBAIOUIMX IOMOUIb rpaxkgaHam Poccum  OecrlaTHO B ciaydasX,
IIPENYCMOTPEHHBIX 3aKOHOAATENLCTBOM Poccuiickon denepannu.

3akperieHHass 3akoHOM 00 aJBOKAaType HE3aBHUCHMOCTBH aJlBOKATypbl OT
BJIACTH MpEAIoaraeT MnapTHEPCKUE OTHOLIEHUS C IOCyAapCTBOM, TeM 0OoJiee 4To
3TO OOUIeNpU3HAHHAS TPAKTHKA

AnBoKaTypa SIBJISETCSI BaKHBIM DJIEMEHTOM IIPaBOBOW CHUCTEMBI U UMEET
KJIIOYEBYIO POJIb B 3alllUTE NPaB M MHTEPECOB rpaxkaaH. B cTpykType obmiectBa
aJIBOKAThl MCHOJHSAIOT (PYHKIIMIO YaCTHBIX 3AIIMTHUKOB, KOTOPHIE 00ECIEYNBAIOT
rpa)<JiaHaM JO0CTYII K IPAaBOCYUI0 U BOCCTaHABIMBAIOT HAPYIIECHHBIE I1PaBa.

B HacTosiee Bpems penkoe €0, paccMaTpuBaeMoOe€ B YIOJIOBHOM,
Ipa)X1aHCKOM, apOUTpaKHOM WJIM aJMMHHUCTPATHMBHOM Ipoliecce, 00xoaurcs 0e3
y4dacTus aIBOKaTa B POJIM 3aIMTHUKA JTUOO MPEICTaBUTENS UCTIIA.

B cTpykType rocynapcTBa agBokaTypa TaKKe UMEET ONpPEeIEHHOE MECTO
U POJb. AZIBOKaThl SBISAIOTCS HEOTHEMIIEMOM 4YacThblO CYJEOHOM CUCTEMBI U
OCYIIECTBIISIIOT 3alllUTy MPaB U UHTEPECOB CBOMX KIUMEHTOB. OHU TakKe MOTYT
y4acTBOBaTh B 3aKOHOAATEIHLHOM IIpOIECCE, HampuMep, MPUHHUMAas y4yacTHE B
pa3paboTKe U aHaJIU3€ 3aKOHOIPOEKTOB.

B uenoMm, anBokartypa BBIMOJHSIET BaXHYI (DYHKIHMIO B CTPYKTYpE
rocynapcTBa M oOIecTBa, oOecreunBas NPaBOBYIO 3alUTY I'Pa)KIaH U MOMOTras

INPHUMCHATD 3aKOHBI B COOTBETCTBHU C IIPUHIHIIAMHA CIIPaBCAJIMBOCTH U PABCHCTBA.
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