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BBenenue:

B coBpeMeHHBIX peanusix NOPYYUTEIbCTBO - 3TO CIOCOO 00ECEUYNTh UCIIOIHEHHE
00s13aTeNbCTBA JOJDKHUKA IIEpE] KPEAUTOPOM 32 CUET TPETHETO JIULIA - HOPYUUTEIIS.
Ho npu 3TOM nopyuuTenb He CTAaHOBUTCS TOJDKHUKOM B OCHOBHOM 00s13aTENIbCTBE.
VY nopyuurens cBosi 00s3aHHOCTh, CIEAUTh OBITh B OTBETE 3a JTOJDKHUKA B CIIydae

HEBBIMIOJIHEHHUSA CBOX 00A3aTEILCTB.

HOpy‘{I/ITCHBCTBO OJHO H3 CaMbIX TIOIIYJIIPHBIX CIoco00B  0oOecIeUeHMS

UCIIOJTHEHUS 0053aTeNbCTB, 0COOEHHO B c(hepe KpeTUTOBAHMSL.

B ClIy4ac€ HCBBIIIOJIHCHUSA YCJIOBI/Iﬁ A0roBopa, IOPYUYUTCIb BMCCTE C JOJDKHUKOM

COJIMAAPHO HECET OTBETCTBCHHOCTD IICPCI KPCIAUTOPOM.

PumMckoe mpaBo, Kak yHHKalIbHOE MPaBOBOE SBJIEHUE C(HOPMUPOBAIO OCHOBHBIC

IOHATHA M ITOJIOKCHUS IIPpaBa, B TOM YHUCJIC ITOHATHC ITOPYIHUTCIILCTBA

HcTopus nopy4uuTenscTBa 6epeT cBoM UCTOK cO BpeMeH Pumckoro npasa. [pexae,

4yeM TOBOPUTH O 3apOKJACHUM M Pa3BUTHHU IIOPYYMUTEILCTBA BO BpeMeHa Pumckon

UMIICPpHUH, CICAYET CKa3aTb O 3apOoKACHUN 0053aTEILCTBCHHBIX OTHOIIICHUH.

OO0s13aTeILCTBEHHBIE IIPABOOTHOHNICHWSA BO3HHUKIIN 1 HEU30EKHO CTaIU Pa3BUBATHCA

B J/IpeBHeM PuMe B CBSI3M ¢ pa3BUTHEM TOBAPHO-ACHEKHBIX OTHOILICHMH. CVH_IHOCTI)

00513aTEILCTBA COCTOUT B IIPABOBOM NPHUHYXACHHUNU CTOPOH I[eﬁCTBOBaTB CcorjiaacHoO

3aKJIIOYCHHOMY JOI'OBOPY., a MOPYYMUTCIBCTBO, KAK OJAHWMH M3 HWHCTPYMCHTOB,

IIOMOTaceT 00ECIIEeUYnTh HACTYIUICHUE TE€X TNOCICACTBHM, HAa KOTOPHIE CTOPOHBI

PaCCUYMTBIBAIOT, 3aKJI04asa JOT'OBOD.

He cymectByeT eauHOro MHEHHMS O BO3HMKHOBEHHMU IE€PBOHAYAIBHON (HOPMBI
nopyuutenberBa. Ho I1aBHOM TNPUYMHONM MOYKHO OTMETHTh HENOCTATOYHYIO
MaTepHalbHyI0 00€CIeueHHOCTh MHOTHX JII0JIeH Toro BpemeHu. Benpb naneko He y
KQOKJIOro JOJDKHHKA HMEJIOCh HMYIIECTBO, KOTOPOE MOIVIO CTaThb IPEIMETOM
3ajora. B Takom ciywyae K Jelly NPUBJICKAIUCh OOECIEYCHHBIE MOPYYUTEINH,

KOTOPBIC HCIIOJTHSAIN 0053aHHOCTD AOJDKHHUKA IIEpEa KpCAUTOPOM. B ci1y4dac
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HCBBIIIOJIHCHHA CBOHUX 06}138,TCJ'IBCTB, AJOJDKHHUK IIoImagaj 1104 JIMYHYIO H

9KOHOMHNYCCKYO 3aBUCUMOCTD IIEPCA IMOPYIUTCIICM.

Adpromissio (HOpy4UTEILCTBO) ONMUCHIBaeTCA ['aem, kKak umeroiiee Tpu (HOPMBI

adpromissio:
o Sponsio (Top>kecTBEHHOE OOpaIieHue)
o Fidepromissio (¢popma mopy4duTeancTBa)
o Fideiussio (BepHOCTB)

adpromissio mpeacTaBIgeT COOOM MOPYUYUTEIHCTBO, WM JIOTOBOP, MO KOTOPOMY
TPEThE JIMIO, B IEISIX oOecleueHus, MPUHUMAET Ha CeOsl OTBETCTBEHHOCTH IO

O6H3aTCHBCTBy JOJDKHHKA.

Lensp paboThl ABISETCS U3yUYEHUE TEMBI MOPYUYUTENHCTBA B cpepe IpaxaaHCKOro

npasa.

I[J'If[ JOCTHIKCHUA MOCTaBJICHHOM oeian ObLIN BBIBCACHLI CIICAYIOIINC 3a/Ia1n:

o BriBecTH NOHATHE TOPYYUTENBCTBO

o N3yunth 0coOEHHOCTH JOTOBOPHOTO COMNEPKAHUS MOPYUUTEIHCTBA
o OnpenenuTs OCHOBaHUSI BO3HUKHOBEHUS IOPYUYHUTEIbCTBA

o BrisiBUTH NpaBa U OTBETCTBEHHOCTD MTOPYUYUTEIIbCTBY

o VY3HaTh OCHOBAaHUS NMPEKPAILECHUS TOPYUUTEIBCTBA



['maBa 1. O01ias npaBoBas XxapakTEPUCTHKA TOPYUUTEIbCTBA
1.1 IToHsiTHE MOPYYUTENTHCTBA B COBPEMEHHOM T'PaXKIaHCKOM IIpaBe

[lopyunuTenbcTBO — 3TO TOTOBHOCTh MCIOJHHUTH KPEAUTHBIE 0053aTeNbCTBA
JOJDKHUKA Tepesl KpenauTtopoM. [lopydyuTenbcTBOM MOXXKHO OOECHEUHTh KaK YKe

IMPOCPOYCHHBIC O6H33T€HBCTB3, TaK U TC, KOTOPLIC BOSHUKHYT TOJIbKO B 6yz[y1ueM.

JIoroBop MNOpPYYMTENHCTBA MOPOXKAACT JUYHOE O0SA3aTEeNIbCTBO JIMIA, 33 CUET
UMYIIECTBA KOTOPOTO Hapsily C HWMYIIECTBOM JOJDKHHKA MOTYT  OBITh
YIOBJIETBOPEHBI TpeOOBaHUS  KpeAUuTOpa Opy  HapyUIEHUU JOJDKHUKOM
obOecrieunBaemMoro o0si3arenbcTBa. TakuM 00pa3oM, MpU MOPYUYUTEIHCTBE MMEET
MECTO JJUYHOE Py4aTesIbCTBO, @ HE py4aTesIbCTBO BELIbIO, KaK Mpu 3ajiore. [losTomy
3G (HEKTUBHOCTh MOPYUUTENHCTBA 3aBUCUT OT JIMYHBIX KAa4€CTB MOPYUYUTENS U €ro

HMYIICCTBCHHOTO IMOJIOKCHHA.

JIOroBOp MOPYYUTENHCTBA MOXKET OBITH 3aKJIIOUEH B OOeCleYeHne KaK JIEHEeKHBIX,
TaK ¥ HE IEHEKHBIX 0053aTEIbCTB, a TAK)KE B 00€CIIeUeHHe 00513aTeIbCTBA, KOTOPOE
BO3HUKHET B Oynymem. JloroBop  HOPYYHMTEIbCTBO  SIBISIETCA  CaMbIM
pacnpocTpaHeHHBIM U 3HAYMMBIM croco0 oOecreyeHns UCIOTHEHUs KPEAUTHBIX
oOsi3atenscTB. llpu ero wucnonmp3oBaHuu OaHKH C OOJBIIEH BEPOSTHOCTHIO
NPEOCTABIAIOT KPEAUT, CHUKAIOT IPOLEHTH 32 IOJb30BAHUWE KPEIUTOM, HE

TpeOYIOT UHBIX BUIOB 00CCIICUCHMUSI.

[Tnenym Briciiero Apoutpaxuoro Cyaa 12 urons 2012 r. uzgan nocraHopyieHue No
42 «O HEKOTOpBIX BOIpOCAaxX  pa3pelieHHus CHOpPOB, CBSA3aHHBIX C

MOPYUYHUTCIILCTBOM».

B HeM ckazaHo, yTO 0053aT€TBCTBO MOPYUUTENS 10 00IIEMY MTPaBUITY UCTIOTHIETCS
UM B JIeHe)XHOU opme. Ho 3TO He npensTcTByeT 00eCneUeHNI0 NOPYUYUTEIBCTBOM
0053aTeNBCTB MO Mepeaaue TOBapa, BHIMOJIHEHUIO paboT, OKa3aHUIO yCIOyT U T.II.,

MOCKOJIBKY Y KpEIWTOpa MO OTUM 0053aTelbCTBAM TMPU  OMPENeTICHHBIX



00CTOSITEIIECTBAX MOI'YT BO3HHKATb JCHCKHBIC TpC6OBaHI/I§I K IJOJDKHHUKY: O

BO3MCIICHUN Y6BITKOB, B3bICKAaHHUU HCYCTOﬁKH, BO3BpAaTeC aBaHCa " T.II.

ITpu paccMOTpEHUN HOPM, PErYIUPYIOIINX TOPYYUTEIBCTBO, OBIJIO BBISBIECHO, YTO
['K PO He conepKUT KOHKPETHBIX IIPABUJI TOPAAKA 3AKIIOUYEHMS], PACTOPKEHUMN WITN
U3MEHEHHUsl JIOTOBOpAa IOPYYMTENbCTBA, 32 MCKJIIOYEHHEM, IpaBuia 00
00s3aTeNbHON MUCHhMEHHOW (hopMe AOrOBOpa MOPYUUTETIHCTBA IO CTPAXOM €ro

HenercTBuTenbHoCcTH (cT. 362 'K PD).

CropoHaMHu 10roBOpa MOPYUUTENCTBA SABJIAIOTCSA KPEAUTOP U MOPYUUTEND. B TO ke
BpEMsI HEKOTOPbIE€ KPEIUTHBIE OPTaHU3ALMHU [TPU 3aKIOUYEHUH J0TOBOPA HE TOJIBKO
MPEAYyCMaTPUBAIOT YCIOBHE O MOPYUYUTEIBCTBE, HO U 3aKIIOYAKOT TPEXCTOPOHHUN

JIOTOBOP € 3a€MUIUKOM U IIOPYUUTEIEM.
JI.b. HurmatynuHa BbIAENAET ABE (PYHKIIMH MOPYUUTEIHCTBA!

1. Ctumynupyromas QyHKIUS - TPOSABISIET ceOsl TOIBKO B TEX CIy4asix, KOrja
JOJDKHUK 3aMHTEPECOBAH B JIOJITOCPOYHOM COTPYJHUYECTBE C KPEAUTOPOM.
[TockonbKy BH€YaTIEHUE O IMJIATEKECTOCOOHOCTU JOJIKHUKA CKIIAbIBAETCS
IpU OCYIIECTBICHUM MM HEOJHOKPATHOTO HAJUIEKAIEr0 HCIOIHEHUS
OCHOBHOTO 00s3aTeNbCTBA. Yale BCero JOHKHUK YBEpEH, UTO 003aTeIbCTBO
nepea  KpeAUTOPOM HCIOIHUT TOPYYMTENb MpHU HACTYIUJIEHUU (QakTa
HEHUCITOJIHEHHS.

2. KommneHncanmonnas @QyHKUMs - €€ peanu3aluss B TMEPBYIO OuYepenb
o0ecreunBaeTcsi  CaMOCTOSITEIbHBIM ~ SKOHOMUYECKUM  IOJIOKEHUEM
YYaCTHUKOB IIPABOOTHOIIIEHH, BBITEKAOIINX U3 I0IrOBOPA MOPYYUTEIHCTBA.
[IpakTyeckoe  OOJBUIMHCTBO CHOCOOOB  0O€CleueHus  UCTOTHEHUS
00s3aTeNBCTB  MpecleAyeT UEeNU BOCCTAHOBIECHUS HMYILIECTBEHHOTO
MOJIOXKEHUS CTOPOH, CYILIECTBOBABLIETO /10 COBEPUIEHUS PaBOHapyIeHus. B
CUJIY 3TOr0 (DYHKIIMS 3alIUThl TPaKIaHCKOTO TpaBa MPOSBIISETCS TJIaBHBIM

0o0pa3oM B BHJI€ KOMIIEHCAIIMOHHOW (DyHKLIUU.



OO0s13aTENIbCTBO MOPYUYUTENS MEpeN KPEAUTOPOM IO OCHOBHOMY 00s3aTENbCTBY
BeChbMa CBOEOOPA3HO 10 OCHOBAHMIO BO3HMKHOBEHHS. OTO O3HAYaeT, 4TO IOCie
3aKJIF0YEHUS JOTOBOpPA NOPYUMTENIBCTBA HU y NMOPYUYUTENS, HU y KPEAUTOpA HET
HUKakuX mpas. Jlo HapylieHus o0s3aTeNbCTBA JOKHUKOM OT TMOPYYUTENS HE
UMEET MpaBo HUYEro TpedoBaTh. OOS3aHHOCTH JODKHUKA YIUIATUTH KPETUTOPY
JIEHBI'M MOSBUTCS TOJIBKO IIOCJIE HEMCIIOJHEHUS WIM HEHAUIEKAIEr0 UCIIOJIHEHUS
JOJDKHUKOM OCHOBHOTO CBOEro oOs3arenbcTBa. Jlo HACTYyIJIeHHMsS JaHHOTO
IOpyuAnYecKoro (Gakra HU OJMH W3 YYAacTHMKOB JIOTOBOpa HE JOJDKEH
OpEeINPUHUMATDh KaKUX-JIMOO NEHCTBUI MO UCHOJHEHHIO 00s3aTeNbCTBA 10 TOU
IPOCTOM MPUYMHE, YTO JAHHBIM JOroBOp €ro He mnopoaui. OHO BO3HHUKAET Ha
OCHOBAaHUM IOPUIUYECKOTO COCTaBa, KOTOPOE BKIIOYAET IIOMHMMO YKa3aHHOIO

A0roBopa IMpoOTUBOIIPABHOC I[CﬁCTBHC OOJDKHUKA MIEPEa KPSCAUTOPOM.

B  pacnpocTpaHeHHON TpaKTHMKE TPa)XJAaHCKOTO  3aKOHOAATEIbCTBA  IPH
HEHAJUICKAIEM HWCTIOJHEHUN JIOJDKHUKOM OOECTICUCHHOTO TIOPYYHUTEITHCTBOM
00s13aTeNIbCTBA MOPYYUTENh U JOJDKHUK OTBEYAIOT MEPE] KPEIUTOPOM COJUIAPHO,
€CJIM 3aKOHOM WJIM JIOTOBOPOM MOPYYHUTEILCTBA HE MPEyCMOTPEeHa CyOCcuIuapHas
OTBETCTBEHHOCTh nopyuurtensa (4. 1 cr. 363 'K P®). U3 storo cimenyer, 4yto
HafpuMmep, OaHK, SBISSACh KPEAUTOPOM, BIIpaBe TpeOOBaTh HCIOJTHEHUS
00s13aTehCTBA KaK OT JOJDKHHUKA W MOPYYUTENSI COBMECTHO, TaK M OT JIIOOOTO U3
HUX B OTJEJBHOCTH, IPUYEM KaK MOJHOCThIO, TaK U B yacTu Aodra (m. 1 cr. 323 'K

PD).



1.2 OcobeHHOCTH coliepKaHUs JOrOBOpA MOPYUHUTENIbCTBA

B rpaxnaHckoM 3aKOHOJATENbCTBE K MOPYYUTEIHCTBY NPUMEHSIOTCS OOIIHe
HOPMBI, B TOM YHCJIE€ MPABWIO O HEAOIYCTUMOCTH OJHOCTOPOHHETO PACTOPKEHUS
noroBopa. B noroBope mopyuumTenscTBa 3aBUCUT O0BEM U XapakTep
OTBETCTBEHHOCTH NopyuuTess. Hampumep, mopyuuTens BOpaBe OrOBOPUTH, YTO OH
MOpy4YaeTcss TOJBKO 3a BO3BpAT JOHDKHMKOM JIMIIb OCHOBHOM CyMMBI 0e3
BO3MEILIEHHUS] YOBITKOB M HEYCTOWKM. B ciencrBuu yero B JOroBOpeE
NOPYYUTENbCTBA JODKHO OBITh  COACPKAHO KOHKPETHOE yKa3aHHWE Ha
00513aTeIBCTBO, 32 HUCIOJIHEHUE KOTOPOIO JOJDKHUKOM MOPYUUTENh pydaercs, U
CyMMy, B Tpelefiax KOTOpPOM ocylIecTBiseTcs MnopyyuTenbeTBo. CyneOHas
[IPaKTHKAa IMOKA3bIBAET HE UMEIOUIMMU IOPUANYECKON CHUIIBI JOTOBOPBI, IO KOTOPBIM
MOPYYUTEIIb TOPYYAETCS 32 BHINOTHEHUE TOJKHUKOM JTHOOBIX MPUHUMAEMbIX UM Ha

ce0s1 00A3aTENBCTB.

B A0TrOBOPE MOPYUUTCIILCTBA NOJIZKHbBI OBITh YKa3aHbl TAKUC ITAPaMETPHI:

. 00513aTeNBCTBO, 00ECIIEYNBAEMOE TOPYUUTETHCTBOM;
. 00bEM OTBETCTBEHHOCTH MOPYUYHUTENSI C YKa3aHUEM CYMMBI;
. 00CTOSITENIbCTBA, TPH  KOTOPBIX  HACTYMAaeT OTBETCTBEHHOCTH

MOPYYIHNTCIIA 3a HCUCIIOJITHCHHUC 500041 HEHAaOJICKAILICC HUCIIOJIHCHHC

00513aTENILCTB JOJDKHHUKA,
. BUJ] OTBETCTBEHHOCTH TTOPYUUTEIIS;

o KOJIMYECTBO HOpy‘{I/ITCHCﬁ N J0JI1 OTBETCTBCHHOCTHU KaXXJOI'o M3 HHUX

nepe KpEeAUTOPOM.

CropoHaMu A0roBOpa MOPYYMUTENHCTBA BBICTYNAIOT MOPYYHUTENIb U KpeauTop. B
pacopoCTpaHEHHON MPaKTUKE O MOPYUYUTEILCTBE IPU 3aKJIIOYEHHHM J0TOBOpa
MOPYYHTENIbCTBA COTIacue JOHKHUKA He Tpedyercs. [1o o0mmeli mpakTrke J0roBOp

MOPYHUYHUTCIIbCTBA 3aKIIOYACTCA I CIICAYIOIINX 00513aTENLCTB:



° JIOTOBOPHBIX;

o BO3HUKIINX BCJIEICTBUE IPUUMHEHHNS BPEAA;
o 10 BO3BpATy HEOCHOBATEIbHOI'O 00O allleHH S
o BO3Bpary IIOJIy4EHHOI0 110 HEJAEHUCTBUTEIBHOU CHEJKE

[lopyuntenbCcTBO MOXKET OBITh JAHO M IIOCJIE HACTYIJIEHUS MPOCPOYKH
110 OCHOBHOMY 0053aT€JbCTBY. TakKe MOPYUHUTEIHCTBOM MOXKET 00ECHeunBaThCs

WCITOJTHEHHE 0053aTehCTB, KOTOPhIE BOZHUKHYT B OyyIIIEM.

JloroBop  MOPYYUTENbCTBA  3TO  KOHCEHCYaJbHbIA,  OJHOCTOPOHHUUA U
0e3B03Me3IHbIN 10roBop. OAHOCTOPOHHUN XapakTep AOroBOpa MOPYUYUTEIHCTBA
03HAYaeT, UTO Y KPEeIUTOpa UMEIOTCS TOJIbKO MpaBa 0€3 BCTPEUHbIX 00s3aHHOCTEH,

a y IOPYYHUTEIIS - TOJIbKO 00513aHHOCTH 0€3 BCTPEUHBIX MPaB.

[Ipu TmIATENBHOM pPacCMOTPEHUU HOPM TPaXIAHCKOTO 3aKOHOAATENbCTBA,
PETYIUPYIONUX TOPYIUTEIBCTBO, OBIIIO BBISIBICHO, uTO [ paskmanckuii kogexc PD
HE COIEPKUT KOHKPETHBIX IMPAaBWI MOPAJIKA 3aKIIOYCHHUS, U3MEHEHUS WIIN
pacTOpKEHUSI JOTOBOpA TMOPYYUTENhCTBA, 3a HWCKIIOYCHHEM, TMpaBwia 00
00s13aTeIbHOM MUCbMEHHOW (popMe IOroBopa MOPYUUTENHCTBA MO CTPAXOM €ro
HEJICHCTBUTEIBLHOCTU. B TakoM cilyyae BOZHUKAET BOIPOC O IPABOMEPHOCTH TaKOU
OaHKOBCKOW MPAKTUKH, B COOTBETCTBUH C KOTOPOU OTHOIIEHUS TI0 TIOPYIUTEITHCTBY
YCTaHABJIMBAIOTCS MyTeM HampaBjieHUss OaHKy - KpPEauTopy MOpydHTelIeM
OJHOCTOPOHHETO MUCHhMa, TAPAHTUPYIOLIETO BO3BPAT 3a€MIIUKOM CyMMBbI KpEeIUTa
¥ yIjiaTy TOCIEeTHUM MPUYUTAIOMUXCS MporieHToB. ComepikaHue 00s3aTehCTB
NOPYYHUTENIE MOXET OBbITh pPACIIUPEHO IMyTEeM BKIIOYEHUS B  JOTOBOP
MOPYYHUTENICTBA yCJIOBUSI 00 OTBETCTBEHHOCTH CaMOr0 TMOPYYHUTENsS 32
HEUCIIOJIHeHHe TpeOoBaHui kpeautopa. [Ipu sTom crienyer MMeTb B BHAY, YTO
MOPYYHTEIb, HE UCIIOJHUBIIHNIA CBOETO 0053aTENhCTBA MEpe]l KPEIUTOPOM, HECET
nepes  KPEeIUTOPOM CaMOCTOSITEIbHYK) OTBETCTBEHHOCTh TOJBKO B Clydae
YCTAaHOBJICHHS TAKOW OTBETCTBEHHOCTH B JIOTOBOPE NMOPYUYUTENbCTBA. Pacinpenne
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10

coliepKaHusi 0053aTeNbCTB TMOPYYMUTEN 32 CUET BKJIIOYEHHUS B JOTOBOP HMHBIX
YCIOBUM JOJDKHO OCYIIECTBIATBCS € YYETOM  aKIECCOPHOIO  Xapakrepa
nopy4uTenbeTBa. Tak, MOpy4YUTENlb HE MOXKET MPUHATHh Ha ceOsl pydyaTeslbCTBO 32
WCIIOJITHEHUE JOJDKHUKOM OOS3aHHOCTEH TI0 PECTUTYLHUH, KOTOPHIE MOTYT
BO3HHKHYTh B CiIy4ae MPU3HAHUS O0ECIeYMBAEMOUN CIETKA HEACHCTBUTEIHHOM,
MTOCKOJIBKY HEJECHCTBUTEIBHOCTh OCHOBHOT'O 00s13aTeNbCTBA BJICYET
HEJCUCTBUTEIHLHOCTh OOECIEUYMBAIOIIETO €ro 00s3aTeNbCTBA, €CIM HMHOE HE

yCTaHOBJIEHO 3aKOoHOM (11. 3 cT. 329 I'K).

ConepkaHrue KOHKPETHBIX OOS3aTENBCTB MOPYUHUTENSI MOXKET OBITh PACHIMPEHO
MyTeM BHEJAPEHUS B JOTOBOP IOPYUYMUTEIbCTBA YCJIOBUS OO0 OTBETCTBEHHOCTHU
CaMoOTO TOPYUYHUTENsl 32 HEUCTHOJHEeHUe TpeOoBaHM KpeauTopa. B Takom ciydae
ClemyeT OTMETUTh, YTO IMOPYYUTEIh, HE HWCIOJHHMBIINK CBOETO 005S3aTelIhCTBA
nepen KpeaAuToOpoM, HECET MEPE] KPEAUTOPOM CAMOCTOSITENIbHYIO OTBETCTBEHHOCTD
TOJBKO B CJIy4ae YCTAHOBJICHUSI TaKOM OTBETCTBEHHOCTH B JIOTOBOPE
MOPYYUTENbCTBA. PaciivpeHue cojepxkaHus 00s3aTeIbCTB MOPYUHUTENS 3a CUeT
BKJIIOUEHUS B JIOTOBOP WHBIX YCJIOBUM JOJDKHO OCYIIECTBIISITECS € YUETOM
aKI[ECCOPHOI0 XapaKkTepa NOPYUHUTENLCTBA. TaK, TOPYUHUTETb HE MOXKET PUHATH HA
cels pydyaTeabCTBO 3a HMCIOJHEHHE JIOHKHUKOM OOS3aHHOCTEH IO PEeCTUTYIIHH,
KOTOpbIE MOTYT BO3HUKHYTH B Clly4ae NpU3HAHUS 00ECIeunBaeMON CIEIKU
HEJICHCTBUTEIBLHOM, MOCKOJIbKY HEIEHCTBUTEIHLHOCTh OCHOBHOTO 0053aTEIhCTBA
BJICYET HEJECHCTBUTEIHHOCTh 00ECIIEUMBAIOIIETO €ro 00s13aTeabCTBA, €CIIN NHOE HE

YCTaHOBJIEHO 3aKOHOM (11. 3 cT. 329 I'K).

HNcnonnenue MOPYUYHUTCIIEM CBOHX 00513aTeNILCTB nepea Kp€auTopom MOKET UMCTb
MCCTO IIPpH HACTYIUICHUH (I)aKTa HCHAAJICKAIICTO HCIIOJHCHHMA OCHOBHOI'O
00s13aTeNLCTBA JOJDKHHUKOM. Ecan IMMOPYUYUTECJIb OTBCYACT COJIMIAPHO C JOJDKHHUKOM,
TO, KakK OBUIO ITOKa3aHO BbIIC, MMCHHO C MOMCHTA HACTYIIJICHUA (I)aKTa
HCHAAJICKAILCIO HMCIIOJHCHUSA 00s13aTeNnLCTBA OOJDKHHUKOM KPCIAUTOP BIIPaBC
TpC6OBaTI) OT MOPYUYHUTCIA HCIIOJIHCHHA 00s3aTeILCTBA W3 MOPYYHUTCIILCTBA oe3

NpEeIBAPUTENILHOTO MpEeabsBICHUS TpeboBaHUN NOKHUKY. Eciu mopyuutens
10
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HECECT cy6c1/1z[1/1apHy}0 OTBCTCTBCHHOCTBL, TO IOPAAOK IMPCABABICHUA KPCIUTOPOM

TpeOOBaHUIl K MOPYUYUTEIIO JOJIKEH COOTBETCTBOBATH Mpasuiiam ct. 399 I'K.

B pamkax OTAeNbHBIX OTBETBJICHMM TIpPakIaHCKOTO MpaBa MCHOJB3YIOTCS Kak
oOmienpaBoBble 00ECIIEUUTENbHBIE MEpbl, TaK U MEpPbI, COAECpPKAHHE KOTOPBIX
00yCJIOBIIEHO cHeUU(PUKON TMpeaMera U METOoJla MPAaBOBOrO PEryJIUpPOBAHUA,
NPUHLIKUNAMU JAaHHOM oTpaciu. Mcnonb3oBaHWE TEM WM HWHBIM OTBETBJIECHUEM
00IIenpaBOBbIX 00ECIEUNTENBHBIX MEP BKIIOYACT ONMPEACICHHYI0 MOJAECPHU3ALIUIO
COJIepaHUsl COOTBETCTBYIOIIMX MEpP, UYTO TakkKe OOYCIOBJIEHO cHelupuKon

IPa)XAaHCKO MPABOBOT0 PEKMMA PETYIUPOBAHUS OOLIECTBEHHBIX OTHOLICHHIA.

K oOumm obecneunTesbHBIM MepaM OTHOCSTCS: NPABOBbIE HOPMBI pa3iMYHbIX
OTpaciIe¥ IpaBa, PEryJUPYIOIHUX XO3AWCTBEHHBIE OTHOIIECHMS; CaM JOTOBOD,
JETaIU3UPYIOIIUI COZIEpIKaHUE [IPaBOOTHOILICHUS; UMYILIECTBEHHAs
OTBETCTBEHHOCTb 3a HEHCIIOJHEHHWE WIM HEHAJUIeKAlllee UCIIOJIHEHUE J0T0BOpa U

YCTAaHOBJICHHAA 3aKOHOM 00513aHHOCTH MCIIOJTHEHHS 00s13aTEIILCTBA B HaTypeE.

Hecmotps Ha BceoOMHOCTh 00€CTIeUnTEILHBIX MEP, OHU HE BCETJa MOTYT OBITH
peanmm3oBanbl. Tak, MOMYCTUMBI Clydad, KOTJa KpEeOUTOp HUKAKUX YOBITKOB HE
HECEeT, JIM00 MX pa3Mep W HaTU4Kue MPUINHHON CBSI3U TPYJHO OOOCHOBATH, JHOO B
CUJTYy OTCYTCTBHS Yy JOJKHUKA UMYIIIECTBA PEIICHUE Cy/Ia O BO3MEINICHNHN yOBITKOB
HEOCYIIECTBUMO TMPAKTUYECKH. TakKe HE BCEera MOXKET OBITh peajrn30BaHO
TpeOOBaHWE O TMOHYXKIECHWU JOJDKHUKA K WCIIOJTHCHHUIO JIeKameld Ha HeM
oOsi3anHOCTH. [loTOMY 3aKOH TMpemycMaTpuBaeT NPUMEHEHHE CIEIHaTbHBIX
JIOTIOJTHUTEIBHBIX OOECTICUNTENBHBIX Mep, HE HMMEIONIMX OOIIero Xxapakrepa, a
YCTaHABIMBAEMBIX TI0 COTJIANIEHUIO CTOPOH JIMOO MO MPSIMOMY YKa3aHHUIO 3aKOHA
HE3aBHCHUMO OT IPUUUHEHUS YOBITKOB KPEIUTOPY M OT HAIMYHS y HETO HMYIIIECTBA,
Ha KOTOPOE MOKET OBITh 00OpaIeHO B3BICKAHKE 110 UCTIOJIHUTEIHLHBIM JIOKYMEHTAM.
Takue Mepbl IMEHYIOTCS crocobamu 00ecTieueHrs UCTIOJTHEHUS 00S3aTENhCTB, U KX
OOBEMHSIOT WACHTUYHOE (YHKIMOHATLHOE Ha3HAYCHHWE, WMYIIECTBEHHOE

COJZIepKaHUE, a TAKXKE TONOJIHUTEIBHBIN XapakTep.
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Fpa}K,Z[aHCKO-HpaBOBBIC CIIOCOOBI  OOCCIICUCHMSI MCIIOJIHECHHS  00sS3aTeIbCTB

BBIPAXKAIOTCA B CJICAYIONIUX MEpax:

1) B BO3JIOXCHHHM Ha JOJZKHHKA OJOIIOJHHUTCIBHBIX 00s13aHHOCTE Ha cnyqaﬁ

HapyIICHUs 00s13aTEeNIbCTBA;

2) B TPUBICYCHUH K WCIOJHECHUIO OO0S3aTeIhCTBA TPETHUX JIHI HApSIAy C

JIOJDKHUKOM;

3) B pe3epBUPOBAHUU, BBIACICHUU 3apaHee OMPEACICHHOTO MMYIIECTBA, 32 CUET

KOTOPOI'0 MOXKET OBITH MCITIOJIHEHO 06}IBaTCHLCTBO;

4) B BbIJJA4€ 00s13aTeNLCTBA 34paHCC YIIOJIHOMOYCHHBIMHU HA TO OpraHaMu I10 OIlJIaTe

OIPENICIIEHHON JEHEKHOW CYMMBI.

Fs
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1.3 OcHOoBaHMSsI BOBHUKHOBEHHUS TOPYUHUTEIHCTBA

JIOIKHUK, W3BEUICHHBIM MOPYYUTENEM O MPEABSIBICHHOM K HEMY KPEIUTOPOM
TpeOOBAaHUM WJIM TPUBICYCHHBIA MMOPYUYUTENEM K Yy4YacTHIO B Jene, 00s3aH
COOOIIUTH MOPYUUTETIO 000 BCEX UMEIOIIUXCS Y HETO BO3PAKEHUAX MPOTUB ATOTO
TpeOOBaHUS U TPEIOCTABUTh HMMEIOIIMECS Yy HEro B MOJATBEPKICHHE HTUX
TpeOOBaHUIl JOKa3aTeNnbCTBA. B MPOTHMBHOM cCily4ae AODKHHMK JHUINAETCS IpaBa
BBIIBUTATh BO3PA)XEHHUSA, KOTOpPbIE MOIVIM OBITH 3asBJICHBI MPOTUB TPeOOBaHUS
KpeauTopa, MpOTUB TpedoBaHus nopyuutens (MyHKT 1 cratbu 365), ecinu nHOE HE

npeayCMOTPCHO COIAICHUEM MCIKAY ITOPYUIHUTCIICM U NOJDKHHUKOM.

JIOMKHHK, WCIOMHUBIIANA 00S3aTEIbCTBO, OOECIIEUEHHOE TMOPYYUTEIHLCTBOM,
00s13aH W3BECTUTh 00 3TOM MOPYYUTENS HEMEUICHHO. B TpoTMBHOM ciydae
MIOPYYHUTENb, B CBOIO OU€PEIb UCTIOTHHUBIIINI CBOE 00513aTEIHCTBO, BIIPaBE B3bICKATH
C KpeauTopa HEOCHOBATEIbHO TOJYYCHHOE WM TPEAbSIBUTH PETPECCHOE
TpeOoBaHUE K JOJDKHUKY. B mociemHeM ciydae JOKHHWK BIPaBE B3BICKATh C
KpPEAUTOPA JIUIIIb HEOCHOBATEIHHO TIOTYyYEHHOE.

OO0s13aTenbCTBO  TOPYYMTENS, KaK TPaBWIO, BO3HUKACT W3  JIOTOBOpa
MOPYYUTENHCTBA, MO KOTOPOMY «IOPYYHTENh OOS3BIBACTCSA MEpel KPeauTOpPOM
JPYTOTo JIMIIa OTBEYATh 32 UCTIOJHEHNE TTOCIISTHAM €ro 00s13aTeIhCTBA TIOJIHOCTHIO
Wi B YacTH. (ab3. 1 CT. 361 I'K).
CropoHamM# JIOTOBOpa TMOPYYUTEICTBA SIBISFOTCS TOPYYUTENb M KPEAUTOP IO
obecrnieueHHOMY 00s13aTeabCTBY. OHU MOTYT 3aKJIFOUUTH 3TOT 10TOBOP O€3 cornacus
U Jaxe 0Oe3 BegoMa JOJDKHHUKA, HAIpUMEp, B TOPSIKE BEACHHS €ro aen 0e3
nopyuenus (ra. 50 I'K). OnHako AOKHUK U TOPYYUTENh Yalle BCETO CBSI3aHBI
JIOTOBOPOM, KOTOPBIM, BO3MOKHO, YCTAaHABIMBACTCS BOZHATPAXKICHUE TTOPYIUTEIIS
3a MPUHATHE UM Ha ce0sl pUCKa YIUIATUTh JEHEKHbIE CYyMMBI BMECTO JOJDKHHKA.
OTHOIIICHHS, CYIIECTBYIOIINE MEXITY OCHOBHBIM JIOJDKHHKOM M TIOPYYHTENIEM, HE
BIIUSIIOT HA JIEHCTBUTEIHLHOCTh JIOTOBOPA TOPYYHUTEIILCTBA.

B nmoroBop mopyuuTeNnbCTBa HEPEAKO BKIIOUAIOTCS U APYTHE YCIOBUS, HAPUMED

yCTaHaBIUBAIOIIME CyOCHIUAPHBII MOPAIOK 3asIBICHUS MPUTA3AHUS K TOPYUUTEIIO
13
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(m. 1 ct. 363 I'K) unm cpok, 1Mo UCTEUEHUH KOTOPOTO 0053aTEIBCTBO MOPYUUTES
npekpamtaercst (m. 4 ct. 367 I'K). Ilpu ycranoBienun oOneMa 00s3aTelbCTBA
MIOPYYUTENSE CTOPOHBI HE CBA3aHbI JUCTIO3UTUBHBIM NpeanucanueM 1. 2 ct. 363 I'K.
Tak, OHM MOTYT yCTaHOBUTH CYMMY, B TIpe/IesiaXx KOTOPOU MOPYIUTENh 00sS3yeTCs
YIOBIETBOPUTh TPHUTI3aHUE KPEIUTOpPA, WU OTPAHUYHUTH OO0S3aTEIHCTBO
NOPYYMTENI PYy4yaTeIbCTBOM 3@ HCIOJHEHUE KOHKPETHBIX OO0s3aHHOCTEN
JOJKHHKA.

CornacHo ct. 362 I'K 10roBop MNOpPY4YMTENIbCTBA JOJDKEH OBITH OOJICYEeH B
MUCbMEHHYIO0 (hopMy, HECOOJI0/IEHHEe KOTOPOH BJIEUET €ro HEelIeUCTBUTEIbHOCTD.
He wuckmiouaeTcst cocraBieHHe OJAHKOBOTO JOTOBOpAa MOPYYHUTENBCTBA, IPH
KOTOpPOM B TOJMHUCAHHOM MOPYYUTEIEM JOKYMEHTE OTCYTCTBYET yKa3aHUE Ha
CyMMy J0JiTa, OOECIEYEHHOTO MOPYYUTEIbCTBOM, WM JHUYHOCTh KPEIUTOPA.
BrimaBas Takoil JOKYMEHT, MOPYYUTENb MPEAOCTABISICT €ro IMOoJIy4yaTelto
(IODKHUKY WJIM KpPEAUTOpy) TNPaBO Ha 3alojJHEHUE TEKCTa JOKYMEHTa B
COOTBETCTBUU c 3aKJTIOUYECHHBIM MEKITY HUMH COTJIALICHUEM.
XOTsl NOroBOp MOPYYUTENHCTBA M HAIpaBJICH HAa YCTAHOBJIECHUE NPUTI3aHUA
KpeauTopa NPOTUB MOPYUUTENIs, CaM IO ce0e OH HE BICYET BOBHUKHOBEHHUE 3TOTO
nputsazanus. JIJis BCTYIUIGHHS JIOTOBOpAa MOPYYUTENHCTBA B CHUIy TpeOyercs
HACTYIJICHUE YCJIOBHS IPaBa, B KAU€CTBE KOTOPOTO BBICTYIAET HEUCIIOTHEHUE WIIH
HEHa/AJIe)Kalllee MCIONHEHNE JODKHUKOM OCHOBHOTO 00s3aTenbcTBa. B mepuon
MEXIYy 3aKJIOYEHUEM JOroBOpa M HACTYIUICHHMEM YCIOBHUS IpaBa KpeIUTOp
oOnagaer T YCIIOBHBIM NPUTSI3aHUEM POTHUB NOPYYUTES.
Heo6xoammo nMeTh B BUTy, 4YTO IOPYIUTEIHCTBO MOKET BOSHUKHYTH HE TOJBKO U3
JIOTOBOpPA, HO M B CWJIy 3akoHa. Tak, rocyJapCTBEHHBIM 3aKa3uMK MpPU3HAETCA
MOPYYHTENIEM TI0 00S3aTEeNIbCTBY OIIATUTh TOBAPHI MO JOTOBOPY MOCTABKH JIJIS
roCcyapcTBEHHBIX HYXk 1 (a03. 2 cT. 532 T'K).

XOTsl NOroBOp MOPYYUTENHCTBA M HAIpPaBJICH HA YCTAHOBJICHUE NPUTI3aAHUA
KpeIuTOpa MPOTUB TIOPYUUTEIS, CaM IO ce0e OH HE BICYET BOSHUKHOBEHHE 3TOTO
npuTsazanus. JlJis BCTYIUIGHHMsSI JIOTOBOpAa MOPYYUTENbCTBA B CHIIY TpeOyeTcs

HACTYILUICHUC YCJIOBHA IIpaBad, B KAYCCTBEC KOTOPOI0 BBICTYIIACT HCUCITIOJIHCHUC WJIU
14
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HEHa/JIeKalllee MCIOJHEHNE JOJKHUKOM OCHOBHOTO 00s3aTenbcTBa. B mepuon
MEXIYy 3aKJIOYEHUEM JOrOBOpa M HACTYIUIEHHMEM YCIOBHUS IpaBa KpEIUTOP
oOnanaer JIUILIb YCIIOBHBIM IPUTA3aHUEM IIPOTHB HOPYYUTEIIS.
Heo06xommumMo uMeTh B BUJy, UTO MOPYUUTEIHCTBO MOKET BOHUKHYTH HE TOJIBKO U3
JIOTOBOpA, HO M B CHWIIy 3aKOHA. TakK, rOCylIapCTBEHHBIM 3aKa34MK IPU3HACTCA
HOpPYUYUTENIEM MO 00S3aTENIbCTBY OIUIATUTH TOBApbl MO JOTOBOPY NOCTABKHU IJIs

rocyapcTBEHHBIX HYXkJ (a03. 2 cT. 532 T'K).
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['nmaBa 2 McnonHeHne A0roBopa nopy4uTeIbCTBA
§ 2.1IIpaBa u OTBETCTBEHHOCTb MOPYUUTEIA

B coorBerctBun ¢ n. 1 cr. 365 I'K P® k nopydyurento, HCIOJIHHUBIIEMY
0053aTeIbCTBO BMECTO OCHOBHOTO OJKHUKA, IEPEXOAUT YaCTh [IPaB KPEAUTOpaA IO
OCHOBHOMY 00S3aT€NIbCTBY, T.€. IPOUCXOIUT YCTYyNKa TPeOOBaHMS B CUITy 3aKOHA

(4. 4 ct. 387 I'K).

[TopyuuTens uMeeT mpaBo TpeOOBATh OT TOJKHUKA BBITUIATHI CYMMBI, YINIAYeHHON
UM KpEIUTOpY AOJDKHHKA. B 3Ty cymMMy BKIIIOYaeTCs OCHOBHAas CyMMa J0Jira, a
TaK)Ke BbIMJIAYEHHBbIC TPOLEHTHl 32 HEUCIOJIHEHUE JIOJDKHUKOM JIEHEKHOTO
0053aTENBCTB, a TAK)KE YOBITKOB KOTOPhIE MPUYUHIII IOPYUYHUTENIO. 3/1eCh cyAeOHas
NpaKkTUKa TOBOPUTH O TOM, YTO IOPYYHUTEIb HE TepseT IpaBa TpeOOBaTh OT
JOJKHUKA BO3MEIIEHUS BBIIUIAYEHHOW KPEIUTOpPY CYMMBI Jake B TOM Ciydae,
KOTJla MEXAY KpPEeIUTOPOM, MOPYUHUTENEM U JOJDKHHUKOM 3aKIIOYEHO MHPOBOE

COTJIAIICHHUC.

[TopyuuTenb numeeT mpaBo TpeOOBATh OT JOJKHUKA YIUIATHI IPOLIEHTOB HA CYMMY,
BBIIUTAYEHHYIO UM KpeauTopy. B aToM ciyuyae npoueHTsl Ha ocHoBaHuu cT. 395 I'K
HAYUCIISFOTCS Ha BCIO BBHIIJIAYEHHYIO TOPYUYUTETIEM 32 JIOJDKHUKA CYyMMY, BKIIFOYast
yOBITKH, HEYCTOMKH, yIJIaY€HHbIE KPEAUTOPY MPOLEHTHI U T.J., 32 UCKIIOUECHUEM
MPEAYCMOTPEHHBIX JOTOBOPOM MOPYYUTENHCTBA CYMM CaHKLHM, YIIa4€HHBIX

MOPYYUTENIEM B CBSI3U C COOCTBEHHOM MPOCPOUKOM.

HpaBo Tpe60BaTb OT JOJDKHHMKA BO3MCIICHUSA MHBIX Y6BITKOB, IIOHCCCHHBIX B CBA3H

C OTBCTCTBCHHOCTHBIO 3a JOJDKHHUKA.

Ecin ocHOBHOE 0053aTenbCTBO OBUIO 00ECHEYEHO HECKOJBKHUMH JOTOBOPaMU
IOPYYUTENbCTBA, TO MPaBa KPEAUTOPA MO APYTUM JOrOBOpaM MOPYYUTEILCTBA HE

NEPEXOJAT HA IMOPYUUTECIIA, UCITOJITHUBIICTO 00513aTENLCTBO.

Takum o6pazom, [Ipesuauym Bricmiero Apoutpaxnoro Cyna PO pekomenayer

CcyadaM UCXOJUTb U3 TOT'O, YTO 3a HCHUCIIOJHCHUC WJIM HCHAJICKAIICC NUCIIOJTHCHHC
16
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cBoero o0s3aTeNIbCTBA MNOPYYHUTCIIb I10 O6HICMy IIpaBui1y OTBCTCTBCHHOCTH HE

HCCCT.

Hannas mno3urus  Beiciero Apoutpaknoro Cyaa Poccuiickoit  denepannu
orpaxkeHa Takxe B llocranoBnenun Ilnenyma BepxoBHoro Cyma Poccuiickoit
®deneparnuu u [Inenyma Briciiero Apoutpaxnoro Cyna Poccuiickoit @enepaiuu
or 8 oktia0ps 1998 r. N 13/14 "O mnpakTHKe NPUMEHEHUS MOJIOXKESHUN
['paxxnanckoro konekca Poccuiickonn deaepannu 0 MPOLEHTaX 3a MOJIb30BAHUE
Yy)KUMHU JICHE)KHBIMH CPEACTBAMH', B KOTOPOM, B YACTHOCTH, YKa3aHO: IpHU
paspelieHnu CyJaMH CIIOPOB, CBS3AaHHBIX C HCIIOJHEHHEM  JIOTOBOPOB
MOPYYUTENbCTBA, HEOOXOJUMO YUMUTHIBATh, YTO MCXOJsd u3 1. 2 c1. 363 'K P®
0053aTeNbCTBO  MOPYUYUTENS]  TMEpell  KPEIUTOPOM  COCTOMT B  HECEHUU
OTBETCTBEHHOCTH 3a JOJDKHUKA B TOM k€ 00beMe, KaK U JIOJDKHUK, BKITFOYAs yIUIaTy
IPOLIEHTOB, BO3MEUICHUE CYACOHBIX M3JIEPKEK MO B3BICKAHHUIO JOJITA U APYTHUX
yOBITKOB ~ KpPEAUTOpa, BBI3BAHHBIX HEWUCIIOJHEHHWEM WJIH  HEHAJJICKAIIUM
UCIIOJIHEHHEM 00s3aTelIbcTBa JIODKHUKOM, €CJIM HMHO€ HE MPEeAyCMOTPEHO

A0OroBOPOM IMOPYUHUTECIbCTBA.

Taxke OepeTcs BO BHHUMAaHHUE JIOMOJHUTEIBHBIA XapakTep 0053aTeNbCTBA
MOPYYHTEIISA, KPEAUTOP UMEET TIOJTHOE MTPaBO TPEOOBATH B3BICKAHUE C TIOPYUUTEIS
MIPOIICHTOB B CBSI3W C MPOCPOYKON HCITOJTHEHHS 00€CIeunBaeMOro JICHEKHOTO
o0s13arenbcTBa Ha ocHOBaHUU CT. 395 'K P® 1o pakTuueckoro moramieHus J1oira.
[Ipr 3TOM IPOUEHTHI HAYUCIISIIOTCS B TOM JK€ MOPANKE U pa3Mepe, B KAKOM OHU
MOJIeKAJIA BO3MEIICHUIO JTOJPKHUKOM 110 OCHOBHOMY 00513aTEILCTBY, €CJIM MHOE HE

YCTAHOBJICHO JOTIOBOPOM IMOPYUYHTCIILCTBA.

B cnencrBum 4ero, eciii MHOE HE OrOBOPEHO B COIVIALIEHUWM, JIMIA, COBMECTHO
JABIIME NOPYYHUTEIHCTBO, OTBEYAIOT MEPE] KPEAUTOPOM coauaapHo (1. 3 cT. 363
'K P®), coBMeCTHBIE TOPYUUTENH HECYT CONUIAPHYIO OTBETCTBEHHOCTh HE TOJIBKO

Apyr € ApyromM, HoO 1 ¢ OCHOBHBIM JOJIZKHUKOM.
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HezaBucumo APyr OT Jpyra Jula HOPYYHUBIONHUECA 3a OAHOI'O U TOI'O K€ AOJDKHHKA
0 pasHbIM JOroBopaM IOPYYMUTCIILCTBA, HC CTAHOBATCA  COJMIAAPHBIMUA
00sS3aHHBEIMM B OTHOIICHUH KpeanuTtopa, XOTd MW  HECYT COJUAAPHYIO

OTBETCTBEHHOCTbH IEPe]l KPEIUTOPOM.
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§ 2.2 IIpekpalieHre nopyyuTesIbCTBA

Fpa}K,Z[aHCKOC 3aKOHOAATCIIbCTBO YCTAaHABIIMBACT OIIPCACIICHHBIC OCHOBAHMA OJIA

MpEeKpaIieHus 10roBopa NOPyUYUTENIbCTBA:

o C mpekpalieHre UCIOJTHEHHOTO UM 0053aTeNIbCTBa

o B ciydyae u3MeHeHUs UCTIOIHSAEMOTO 00s13aTENbCTBA, KOTOPOE MOXKET
NPUBECTH K WHBIM HEONIArONpHsITHBIM TOCJICICTBUSIM WU YBEIUYUTH
OTBETCTBEHHOCTh

o C nmepeBogoM Jjonra 1O  OOECIEYEHHOMY IMOPYYUTEIBCKOMY
o0s3aTenbCTBA HA JAPYroe JIMIO, €CIU TMOPYYUTENlNb HE Jal COorjlache
KPEAUTOPY OTBEYATH 3a HOBOI'O JOJKHUKA.

o HcreueHne CpoKOB 1OrOBOpa NOPYUYUTENHCTBA

o Ecaum cpoku [0roBopa MOPYYMTENbCTBA HE YCTAHOBIICHBL, OHO
IPEKpaIaeTcsl €cid KPEeOUTOp B TEYEHUM roja €O JHS HACTYIUICHUS

MNOPYYHUTCIILCKOI'O 00s13aTeNbLCTBA HE MMPECABABUT UCK ITOPYUUTECIIIO.

BcenenctBue 4yero Mbl  MOXKEM  CHENATh  BBIBOJA, UYTO TIPaKJAHCKOE
3aKOHOAATENbCTBO IPEAOCTABISIET OOWIMPHBIA PsIi  OCHOBAHWMM, KOrJa
MOPYYUTENb MOXKET OBITh OCBOOOXIEH OT CBOMX 00s3aTeNbCTB O€3 coriacus

KpeauTopa.

Oco0eHHO MOKHO BBIICTUTh TAaKO€ OCHOBAaHHME KaK CMEPTh KPEAUTOpa WU
JNOJDKHMKA 110 OCHOBHOMY 00s3arenbcTBY. CMEpTh Ha3BaHHBIX JIMI[ BJICYET
IOpeKpalleHue 0053aTeNnbCTB, €CIM MCIOJIHEHHE O00s3aTENIbCTB  CBSI3aHO €
JUYHOCTBIO. JIOroBOp MOPYYUTENbCTBA TakK-)K€ MOXKET OBbITh MPEKpaIleH B
pe3yJibTaTe CYLIECTBEHHBIX U3MEHEHUII OCHOBHOTO 00s3aTENbCTBA 0€3 corjacus
NOPYUYUTENsI, KOTOPOE BIIeYET HEOJAaronmpUsTHBIE MOCIEACTBHUS WIM YBETUUYCHHE
OTBETCTBEHHOCTH JJIA MOpyduTens. Tak-e CTOUT OTMETHUTb, YTO HENb3s, CUUTAsS
IIPOU3BEJICHHOE M3MEHEHUE 00s3aTeNbCTBA HEACUCTBUTENbHBIM (MO0 OHO
npousonyio  0e3  coryiacus  MOPYYWTeNs), [pUBIEKATh IMOPYYUTENs K

OTBCTCTBCHHOCTH, UCXO0AA N3 OTBCTCTBCHHOCTHU NOJIXKHHMKA B TOM BUIC, KaKoH OHa
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uMena  J0  U3MEHEHus  o0s3aTenbcTBa";  HECOIJIACOBAHHOE  M3MEHEHME
00s13aTeNbCTBA, HETATUBHO 3aTparvBarolllee UMYIIECTBEHHYIO cepy MopyduTesns,
SBJIIETCSI UMEHHO MPaBOMPEKPAIIAIOIINM IOPUANYECKUM (HAKTOM MPUMEHUTEIHHO

K OTHOHICHHUAM U3 JOTOBOPaA NOPYIUTCIILCTBA.

OpHako peuyb HE HJET O MNPUHUUIHAIBHOM HOBOBBEJIEHUH, IOCKOJIBKY
COOTBETCTBYIOIIUN MOAX0J CHOPMUPOBAH CyneOHOM apOUTPaKHON MPAKTHKOM.
Tak, B OTHOLIEHWH NPUBEACHHBIX IOJIOKEHUM 1. | KOMMEHTHPYEMOM CTAaTbU B
npexHen (rmepBoHavanbHol) penakiuu B n. 37 Ilocranosnenus Ilnenyma BAC
Poccun ot 12 utons 2012 1. Ne 42 pa3bsicHsIIOCH CleyIOIIee:

— IPUMEHsISI HA3BAHHBIE IOJIO)KEHUS, CyIbl NOJDKHBI YUUTBIBATH UX LIEJb,
COCTOSIIIYIO B 3aIllUTE MOPYUHUTENS OT HEOJAroNnpHUsATHBIX M3MEHEHUH OCHOBHOTO
0053aTeNbCTBA, @ HE B CO3J]aHUH JIJIs1 HEro HeOOOCHOBAHHBIX MPEUMYIIECTB B BUJIE
IPEKpALEHUs] TIOPYUYUTENIBCTBA U B TOM CIIyyae, €CJIM OCHOBHOE 0053aTeIbCTBO
ObLIO U3MEHEHO 0€3 KaKUX-I100 HEOIAaronpHUsITHBIX IOCIEACTBUN TS TIOPYUHUTET,
X0Ts ObI ¥ 0€3 coryiacust MOCJIEAHEro;

— B 3TOH CBSI3U U3MEHEHHE OCHOBHOT'O 00sI3aTENIbCTBA (B CIy4yae yBEIMUYEHUS
CYMMBI JI0JITa JIOJKHHUKA MEpe]l KPEAUTOPOM, pa3Mepa MPOLEHTOB MO JEHEKHOMY
00s3aTeNbCTBY) caMO MO ce0e He YXYyJUIaeT IOJOKEHUE IOPYUYUTEIsl U He
IPEKpaIIAeT MOPYYUTENBCTBO, T.K. JAHHOM CIIy4ae MOPYUYUTENIb OTBEYAET NEPEN
KPEAUTOPOM Ha TMEpPBOHAUYAIBHBIX YCIOBUAX 0053aTeNbCTBA, 00ECIIEYECHHOTO
NOPYUYUTENBCTBOM, KakK €Cli Obl M3MEHEHHUs 00s53aTelbCTBA HE MPOU3OILIIO.
OOsi3aTeNbCTBO B M3MEHEHHOM  4YacTW HE  CUMTAaeTcs  00ecreyeHHBIM
HOPYUYUTENBCTBOM:

— IIPH HE COIIACOBAHHOM C IOPYYMTEJIEM COKPAILIEHUH I YBEJIMYEHUH CPOKA
UCIIOJTHEHHS 0053aTeIbCTBA, OOECIEYEHHOTO MOPYUYUTEIHCTBOM, MOPYUYUTEIHCTBO
TaK)K€ COXpPAHsETCs, a MOPYYUTEIb OTBEYAET MEpe] KPEAUTOPOM A0 HUCTEUEHHUS
CPOKOB, OIpPEAEIIIEMBIX B COOTBETCTBUU C M. 4 CT. 367 KOMMEHTUPYEMOM CTaTbU
(peub HAET O MPEXKHEH perakuuu) € YYETOM [EpBOHAYAJIbHBIX YCIOBUMI

0053aTeILCTBA;
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— €CJI IOPYYUTENb TOKAXKET, UTO BblAaua IOPYUUTEIbCTBA 3a JOJKHUKA ObliIa
00yCIIOBJIEHA WHBIMH OOCTOSATEIbCTBAMH, YEM HAJIMYHE OOILEro ¢ JOHKHUKOM
HKOHOMHUYECKOT0 MHTEpeca (HalpuMep, CUCTEMaTH4ecKasi Bbljaua IOPYyYUTENIbCTB
32 BO3HArpaXJ€HUE SBISAECTCA OJHUM U3 BHUJOB NIPEANPUHUMATEIBCKON
NEeATEIbHOCTH MOPYUYUTENS), U B PE3YJIbTaTE€ HE COINIACOBAHHOIO C HUM U3MEHEHHUS
yCIOBUI OOECHEUYEHHOT0 0053aTEIbCTBA OHO CTAJIO 3aBEAOMO HEWCIIOIHHUMBIM,
HOPYYMUTEIbCTBO Ipekpaumaercs. OpHako, eciau OyneT YCTaHOBJIEHO, UTO
HOpPYYHUTENb 3HAJI WU JOJDKEH ObUI 3HaTh O TAKUX M3MEHEHUSAX 00s3aTeNbCTBA, HO
HE BBIpaXKaJl CBOEr0 HECOIJIacusi C HHMMM, OH OTBE€YAeT Ha IEPBOHAYAJIbHBIX

YCIOBUSIX 00€CTIEUEHHOTO 00513aTEbCTRA.
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3aKII0YEHUE

B 3axnrouenue paboThl OABEIEM UTOTH.

HCCMOTP}I Ha IIHUPOKYIO AKTYyaJbHOCTb IMOPYUYHUTCIILCTBA, €ro TPAJUMIMOHHOCTL W
PYCCKOM, COBCTCKOM U COBPCMCHHOM pOCCHﬁCKOM I'paXKaAaHCKOM IIpaBC H
PacCpoCTpaHCHHOCTb B IIPAKTUKE, CYIIHOCTb IIOPYUUTECILCTBA IIPOJ0JIKACT
OCTaBaTbCA HC A0 KOHIIA BBIICHEHHOM. DTO MOKHO JIETKO YCTAaHOBUTD, AHAJIIU3UPYA
JINIIb OonpcCACIICHUA  JJaHHOTO  TCPpMHHA, npemararomuccsa  pasjimiIHbIMA
HCTOYHMKAMHU. Takxke XxodyeTcs OTMCTUTDB, YTO B I'PAKAAHCKOM IIpaBC CYHICCTBYIOT

POTUBOPEUHS HENOPAOOTKH U MOIBOAHBIC KAMHHU.

Kak MbI YKE HNOPYUUTCIBCTBO — I3TO I'PAXKAAHCKOC IIPABOOTHOIICHUC, KOTOPOC
ABJSICTCA  OTBCTCTBCHHOCTHL  OIIPCACJIICHHOI'O JiMa 34 HapymCcHHUE IIpaB H
OXpPaHACMbIX 3aKOHOM HHTCPECOB AKTHUBHOI'O CY6’I>CKT8, OIMpCACIICHHBIX
HpaBOOTHOH_ICHI/II‘/JI, nocjicaoBaBuice CO CTOPOHBI €r0 KOHTparéHTra B OJTHUX

PABOOTHOUICHHUSIX — OOS3aHHOTO CYyOBEKTa.

CyOBeKTbl MOPYUYUTENbCTBA HA3BIBAIOTCA KPEIUTOP M MOpYy4YUTenb. J(OKHUK 1O
OCHOBHOMY 0053aTE€IIbCTBY — 0053aTE€IbCTBY, O0ECIEUEHHOMY OPYUUTEIHCTBOM
— HE y4acTBY€T B IIPABOOTHOLIEHUAX MOPYYUTENbCTBA. OTCIO1a CIENAyeT BBIBOA:
JIOTOBOP TOPYUUTENbCTBA 3AKIIOYACTCSI MEXIy M TOpydyuTesneM 0e3 ydacTus

JOJIDKHHKA.

OO0s513aHHOCTH TIOPYUYUTENST CBOJUTCS K €ro OTBETCTBEHHOCTH TEpe]] KPEeIUTOPOM
TPEThETO JIMIA 32 HWCIOJHEHHE STUM TPETHUM JIUIIOM CBOETO O00s3aTEeNIbCTBA.
[TopyuuTenp He cunTaeTcss 0OS3aHHBIM MCIIOJTHUTH 00s13aTE€ILCTBO TPETHETO JINIIA,
a TOJIbKO HECTH OTBETCTBEHHOCTh B CIIy4ae, €CJIM JODKHHK HE HMCIIOJHUT CBOE
00s13aTenbCTBO  Tepen  kpeauTopoM. (OOS3aHHOCTH TMOPYYHTENs OTBEYaTh 3a
WCITOJTHEHHE 0053aTeIhCTBA JOKHUKOM HE O3HAYAET, YTO MOPYIUTENIb TPUHUMAET
Ha cebst 00s13aHHOCTh KpeauTopa. OH MOXKET OBITh IIPOCTO HE CIOCOOEH M0 00b-

eKTUBHBIM MPUYMHAM BBIOJIHUTH 3T0. [lo3TOMY mopyuuTens mno oOuiemMy npaBuiry
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HeceT 00SI3aHHOCTh BO3MECTHTH B JICHE)KHOM (I)OpMC HCHUCIIOJTHCHHOC AOIKHHUKOM

paso.

Takoit cnoco6 obecnieueHus 0053aTebCTB 0QOPMIIIETCS AKIIECCOPHBIM JOTOBOPOM
B THUCBMEHHOM Buje. HecoOmonenne TNHUCbMEHHOW  (GOPMBI  BJEUYET

HC,Z[CﬁCTBHTCJII)HOCTB 9TOTr0 JOroBopa.

Kak ™Mbl yxke 3HaeM Ha TMPaKTUKE BO3HUKAET OTPOMHOE KOJUYECTBO
npoOJEeMHBIX BOIPOCOB MPH UCIOTHEHUH, 3aKIIOUEHUH U IPEKPAIeHUH TOTOBOPA
MOPYUYUTENbCTBA, KOTOPbIE ObUIM PacCMOTPEHBI B paboTe, yKa3aHHbIE MPOOIEMbI
TpeOyeT CBOEBPEMEHHOI'O PELICHHs IyTEeM BHECEHHS M3MEHEHUH B IPa)KIaHCKOE

3aKOHOAATCIILCTBO U ITPABOIIPUMCHHUTCIIbHYIO ITPAKTHUKY.
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